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United States Court of Appeals for the 
District of Columbia 


a District Court of the United States 

For the District of Columbia 

At Law No. S9769 

Honore E. Hard, Plaintiff, 

-vs- 

Try-Me Bottling Company of Washington, D. C., a corpo¬ 
ration, Defendant, 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, that in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit: 

1 Declaration 

Filed January 13 1938 

In the District Court of the United States 
For the District of Columbia 

At Law No. 89769 

Honore E. Hard, 1S49 Mintwood Place, N. W., Washington, 

D. C., Plaintiff, 

-vs- 

Try-Me Bottling Company of Washington, D. C., a corpo¬ 
ration, 1345 Florida Avenue, N. E., Washington, D. C., 
Defendant. 

The plaintiff Honore E. Hard, cafeteria manager by vo¬ 
cation, sues the defendant Try-Me Bottling Company of 
Washington, D. C., a corporation, having offices in the Dis¬ 
trict of Columbia, for that heretofore on, to wit, the 30th 
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day of June, 1936, about 10:15 o’clock, P. M., tlie plaintiff 
was operating her Chevrolet sedan automobile in a pru¬ 
dent, careful and lawful manner in the second lane of 
traffic, northward to the right and near the center of Con¬ 
necticut Avenue in and through the intersection thereof 
with Columbia Road, Northwest, in said District; and for 
that at the same time on the date aforesaid the defendant 
caused one of its motor delivery trucks to be operated 
by defendant’s agent and employee, the driver thereof, 
westward on Columbia Road approaching said intersection, 
at the northeast corner whereof and facing westbound traf¬ 
fic including defendant’s said truck then on Columbia Road 
there was then located a prominent “demand type” official 
traffic reflecting “slow” sign bearing the legend: “SLOW 
Do Not Park Within 25 Feet Of This Sign” thereby requir¬ 
ing defendant to exercise especial and extraordinary degree 
of care and caution in operating its said truck west- 
2 ward on Columbia Road approaching and entering 
said intersection. 

Whereupon it became and was the duty of defendant, by 
its said driver, then on defendant’s business, to keep a 
proper lookout; to slow* down and keep said truck under 
proper control and to operate the same with due regard 
to the safetv of others and to vield the right of wav to 
vehicles, including plaintiff’s said automobile, then in and 
passing northward through said intersection, as required 
by Section 21, paragraph (a) and Section 2S, paragraph 
(a) of Article VI of the Traffic and Motor Vehicle Regula¬ 
tions of the District of Columbia then in force and effect 
and hereinafter set forth; and, after defendant, by its said 
driver, observed or by the exercise of reasonable and ordi¬ 
nary care could or should have observed that plaintiff was 
in a position of peril, to stop said truck or to take any, or 
the reasonable necessary precautions to avoid the collision 
of said truck and plaintiff’s said automobile, which other¬ 
wise became and was inevitable; and not to negligently, 
carelessly and recklessly permit said truck to collide with 
said automobile then lawfully being operated by plaintiff 
northward in and through said intersection as aforesaid. 

But, unmindful of its aforesaid duties in this regard, the 
defendant, by its said agent and employee, its driver then 
operating its said truck on defendant’s business as afore- 
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said, in approaching said intersection negligently and care¬ 
lessly failed to keep a proper lookout; and negligently, care¬ 
lessly and unlawfully failed to slow down and keep said 
truck under proper control and to operate the same with 
due regard to the safety of others and vield the right-of- 
way to plaintiff, then lawfully operating her said automo¬ 
bile northward in and through said intersection, and in 
reckless violation of the aforesaid Traffic and Motor Ve¬ 
hicle Regulations of the District of Columbia then in 
3 force and effect and reading as follows: 

Article VI, Section 21, paragraph (a) : 

“Any person who drives any vehicle upon a highway 
carelessly and recklessly in wilful and wanton disregard of 
the rights or safety of others, or without due caution and 
circumspection and at a speed or in a manner so as to en¬ 
danger or be likely to endanger any person or property 
shall be guilty of reckless driving.” 

Article VI, Section 28, paragraph (a): 

“A vehicle approaching an intersection shall slow down 
and be kept under such control as to avoid colliding with 
pedestrians or vehicles. The driver of a vehicle approach¬ 
ing an intersection shall yield right of way to a vehicle 
which has entered the intersection. * * *” 

and, after defendant, by its said driver, observed or by the 
exercise of reasonable and ordinary care should and could 
have observed plaintiff in a position of peril negligently, 
carelessly and recklessly failed to slow down or to stop 
said truck or to take any or the reasonable precautions to 
avoid the impending collision of said truck and said auto¬ 
mobile, which otherwise became and was inevitable. 

And, while in the act of violating its said duties and said 
laws as aforesaid, defendant by its said agent and em¬ 
ployee, its said driver negligently carelessly unlawfully 
and recklessly drove said truck into said intersection 
through the first lane of northbound traffic and causing said 
truck to crash with plaintiff’s said automobile, then being 
lawfully operated by her in the second lane of northbound 
traffic then moving northward in and through said inter¬ 
section as aforesaid, thereby almost wrecking her said au- 
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tomobile; and as a direct result thereof hurled plaintiff 
from her position in said automobile wherein she sustained 
permanent and serious injury of severe degree to the head 
including violent cerebral concussion, severe contusions of 
the chest, left ribs and right hip, wrenching and 
4 straining of the muscles and ligaments of the lumbo- 
dorsal region and of the right sacro iliac synchon¬ 
drosis, and severe traumatic shock to the central nervous 
system; and by reason of said injuries, caused as afore¬ 
said, she became extremelv weak and easilv fatigued and 
her power of resistance became markedly lowered and 
streptoceocus infection and arthritis theretofore latent in 
her system became active and she thereby became and was 
afflicted with acute streptoccoci entercolitis, persistent 
headaches, vertigo and severe gastro intestinal disturb¬ 
ances, including abdominal distention and pains and high 
fever and definite arthritis of both hips over a long period 
of time, and she thereafter remained weak, debilitated and 
unable to follow her vocation of cafeteria manager, and 
she has since continued and hereafter will ever continue to 
suffer therefrom, among other residuals of her aforesaid 
injuries caused as aforesaid, sporadic headaches, lack of 
power of concentration, insomnia, general nervous insta¬ 
bility, and inflammation particularly of her hip joints and 
lower limbs, besides the aforesaid ailments to her sacro 
iliac region and lumbo-dorsal region. 

Wherebv and bv reason whereof she was caused to suffer, 
still suffers and will ever continue to suffer great bodily and 
mental pain and anguish, and she was obliged to expend 
and become indebted in the sum of, to wit, $1,000.00 for 
hospital and medical expenses, including x-ray pictures and 
services of physicians, surgeons and other specialists and 
nurses and medicines, and must hereafter expend and be¬ 
come indebted in further large sums of monev for such ser- 
vices, in and about her endeavors to be cured of her said 
hurts and injuries caused as aforesaid; and she thereby 
sustained loss of earnings as cafeteria manager of, to wit, 
$."),000.00, and she will hereafter thereby be obliged to suffer 
loss of earnings from her said vocation of further large 
sums of money; and by reason of the damages caused by 
the force of the aforesaid collision to her said automobile 
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she was obliged to expend, to wit, $152.65 for neces- 
5 sary repairs thereto; and she suffered further loss 
of, to wit, $250.00 because of loss or destruction of 
her wearing apparel and other belongings resulting from 
the aforesaid happening. All to her damage in the sum of 
Fifty Thousand ($50,000.00) Dollars. 

Wherefore she brings this suit and claims of the defen¬ 
dant the sum of Fifty Thousand ($50,000.00) Dollars, be¬ 
sides costs. 

THOMAS M. BAKER 
Attorney for Plaintiff 


MEMORANDUM 
NOVEMBER 22 1939. 

At pretrial proceedings, plaintiff is given leave within 
five days to amend declaration by inserting in pen allega¬ 
tions of additional injuries. 


6 Defendant’s Pleas 

Filed February 12 1938 

* * * 

Trv-Me Bottling Company of Washington, D. C., a cor¬ 
poration, defendant in the above entitled cause, by its 
attorneys, for a plea to the declaration filed herein, admits 
that it is a corporation having offices in the District of Co¬ 
lumbia; that on the 30th day of June, 1936, the plaintiff 
was operating her Chevrolet Sedan automobile north on 
Connecticut Avenue at the intersection thereof with Co¬ 
lumbia Road, Northwest, in the District of Columbia, and 
that on the same date, time, and place, the defendant, 
through its agent, servant, and cmjdoyee, was operating 
one of its delivery trucks westward on Columbia Road at 
the intersection of said Columbia Road and Connecticut 
Avenue but the defendant denies each and everv other alle- 
gation contained in the declaration. 

Second Plea 

For a further plea to the declaration filed herein, the 
defendant, through its attorneys, says that on the 30th day 
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of June, 1936, the defendant through its agent, servant, and 
employee was driving one of its delivery trucks in a south¬ 
westerly direction on Columbia Road, Northwest, in the 
District of Columbia, at the intersection of said Columbia 
Road and Connecticut Avenue; that at the time and place 
aforesaid, the plaintiff was operating a Chevrolet Sedan 
automobile in a northerly direction on Connecticut Avenue; 
that the defendant’s said agent, servant and employee, 
upon approaching said intersection, slowed down the speed 
of said delivery truck and proceeded into the intersection 
in a careful and prudent manner, having due regard to 
other vehicles in or approaching said intersection; that a 
vehicle proceeding north on Connecticut Avenue 
7 slowed down and came to a stop for the defendant’s 
delivery truck to enter said intersection and proceed 
in a southerlv direction on Connecticut Avenue; that there- 
upon, the defendant’s truck proceeded into Connecticut 
Avenue, but the plaintiff, disregarding the defendant’s 
said truck which had thereupon entered the intersection, 
proceeded in a northerly direction on the left of said other 
automobile which had stopped for the defendant’s truck to 
pass in front of it and said plaintiff failed to keep a lookout 
for the defendant’s truck, failed to keep her said automo¬ 
bile under control so as to avoid colliding with the defen¬ 
dant’s truck, and failed to give the right of way to said 
defendant’s truck which was then and there in said inter¬ 
section and on the right of the plaintiff, and by reason of 
her negligence as aforesaid, the said delivery truck and 
Chevrolet Sedan automobile were in collision and any in¬ 
juries or damages sustained by the plaintiff were contribu¬ 
ted to by her negligence as aforesaid and therefore, she is 
not entitled to recover herein. 

COLLIDAY, McGARRAGHY, COLLIDAY & WALLACE 

JOSEPH C. McGARRAGHY 
MILFORD F. SCHWARTZ 
Attorneys for defendant. 
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8 Statement of Testimony and Proceedings 

at Trial 

Filed Aug 24 1940 
* ■* # 

The above-entitled cause came on for trial on April 24, 
1940, before Mr. Justice Goldsborough and a jury. 

Mr. Thomas M. Baker appeared on behalf of the plain¬ 
tiff, and Messrs. Joseph C. McGarraghv and Andrew J. Mc- 
Garraghy appeared on behalf of the defendant. 

The following testimony was given on behalf of the 
plaintiff: 

The plaintiff introduced in evidence, with the consent of 
the defendant, a map made for the defendant’s attorneys, 
and photographs made for the plaintiff’s attorney. The 
map and photographs show the intersection of Connecticut 
Avenue and Columbia Road, Northwest, and intersecting 
thoroughfares in the vicinity. 

John V. Baulsir testified on direct examination in sub¬ 
stance as follows: 

I am a printing pressman employed by the Government 
Printing Office about 32 years. I am 61 years of age and 
have lived in the District of Columbia all my life. 

I have known the plaintiff four or five years and 

9 have been on perhaps six automobile rides with her 
prior to June 30, 1936, when she drove the car. I 

have known John Cahill Wilkinson about ten years, and I 
also know Mrs. Orra Cockerell. 

On June 30, 1936, between 9 and 10 o’clock p. m., Mrs. 
Cockerell, Mr. Wilkinson and I were passengers in an auto¬ 
mobile then operated by the plaintiff, Miss Hard. 1 was 
seated to the right of the plaintiff; Mrs. Cockerell was on 
the rear seat immediately behind Miss Hard and Mr. Wil¬ 
kinson was on the rear seat behind me. We were traveling 
northward on Connecticut Avenue, to the right of the street 
car tracks, and were on our way to Mr. Wilkinson’s apart¬ 
ments at the Dresden on said avenue. 

Mr. Baker. Would you step down here please and tell 
us what occurred. 

(The witness left the stand and stood at the map at the 
blackboard.) 
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A. We came through Connecticut Avenue here; we 
turned here and stopped just about to the car tracks. There 
was automobiles and the car coming this way, coining 
south. 

By the Court: 

Q. You mean by “a car”, a street car? A. Street car 
and automobiles, yes. We stopped here (indicating), and 
the street car was stopped. There was an automobile next 
to that, that had stopped, and they gave us practically a 
signal that we should go ahead. When we drove across, an 
automobile that must have been behind— 

Mr. McGarraghv. I object. 

By Mr. Baker: 

Q. Tell us what you mean by “behind”? A. An auto¬ 
mobile was behind, came up and struck our car. 

10 Q. What do you mean? Do you mean in the rear? 

A. The street car was here (indicating); the other 
automobile was practically here (indicating), and the other 
car was here (indicating). We could not see the other 
automobile. 

Q. Was the other automobile between the car, which had 
stopped, and the curb? A. It was between the other auto¬ 
mobile and the curb, yes. 

Q. When you say “behind”, what do you mean? A. It 
was there behind—from the position we were in, it was to 
the side of the other car. It wasn’t in the same lane as 
that car; it was in another lane. Well, we started across, 
the street car and that automobile which had stopped, but 
this car came through and struck our car. 

Q. Describe what you mean when you said it struck your 
car? A. Well, I mean as we were crossing over this car, 
and this automobile was stopped (indicating), but the next 
car came in there, went across there (indicating), bucked 
and struck it head-on. 

Q. What part of the other car struck your car? A. Well, 
it was a little to the side, but it was practically the front of 
the car; it struck the front of our car. 

Q. On which side? The left or right? A. I guess it was 
the left side; I know it was the left-hand side of the car ran 
into our car and struck on the right-hand side. 
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Q. What part of the car in which you were riding was 
struck? A. The hood and the fender, all on the right 

11 side. 

Q. And in front? A. In the front. 

Q. What was the position of the two cars when they 
came to a stop, after they had come to' a stop? A. They 
were locked, the fender of one into the other. 

Q. Was there any portion of any one of the cars up on 
top of one portion of the other car? A. I beg your pardon. 

Mr. McGarraghy. I object to that; that is a leading 
question. 

The Court. I don’t think so. 

The Witness. There was two people in the other car. 

Mr. Baker. No. 

The Court. Bead the question. 

(The pending question, as above recorded, was read by 
the reporter.) 

A. The fenders were locked, and the other car was up 
against the car I was in. 

By the Court: 

Q. Which was higher than the other? Your car or the 
other car? A. Well, the car which struck us was over our 
fender. 

By Mr. Baker: 

Q. The fender or bumper? A. Bumper. 

Q. Tell us what occurred after the collision. Did a man 
come there and offer anv assistance? Anvbodv from the 
truck? A. Several people offered assistance. I stayed 
around and looked after the car. 

* # # 

12 Q. What happened to Miss Hard? Did you ob¬ 
serve what happened to her at the time of the col¬ 
lision? A. Miss Hard was thrown against the steering- 
wheel. When she came back her head struck from the im¬ 
pact, and she was thrown first front and then back, and her 
head struck the back of the seat. 

Q. What, if anything, did that cause her? A. Well, it 
broke her ribs. 
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Q. I mean, as to her mental condition ? A. Well, she was 
practically unconscious. 

Q. For how long a period of time? A. As soon as they 
could get Miss Hard home. I don’t know; I didn’t see; at 
least a half hour. 

Q. Who took her away? A. Another party; I could not 
tell you the name. 

Q. Was Mr. Wilkinson there? A. Yes. 

Q. And Mrs. Cockerell? A. Yes. He got in another car 
and took them to Mr. Wilkinson’s apartment. 

Q. Did you go with them? A. Xo, I stayed to see the 
car was taken care of, taken to the automobile people. 

Q. How long did you remain in the car before she was 

taken away? A. I remained in-with the car, about an 

hour. 

Q. After the car was taken away, did you go to Mr. Wil¬ 
kinson’s apartment? A. I did. 

13 Q. Was Miss Hard there then? A. No. 

Q. When did you next see Miss Hard? A. Pos¬ 
sibly the following Sunday in the hospital. 

Q. At Casualty Hospital? A. Yes. 

* * # # # 

(>. What was the degree of violence, would you say, of 
the shock ? Was it severe or not ? A. It was to the others, 
but not so much to me. 

Q. Tlie shock of the machines coming together? A. It 
was, I think, very forceful. 

Q. About how fast was Miss Hard’s car proceeding at 
the time of the accident? A. Well, very slow. 

By the Court: 

Q. At the time of the impact, state where the car you 
were in was with reference to the east curb line? A. I 
didn’t hear you: I had better come closer. 

Q. At the time of the impact, state where your car was, 

the one von were in with reference to the east curbline of 
* 

Connecticut Avenue above Columbia Road? A. We were 
about 30 feet out. 

Q. Out into Columbia Road ? A. In Connecticut Avenue, 
that far from the curbline. 
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Q. You were about 30 feet into Connecticut Avenue at 
the time of the impact? A. Yes. 

14 The Court. All right. That is all I want to ask. 
I would like to ask the witness to take a pencil and 

just make a very light cross-mark at the place on that chart 
where he thinks this accident occurred. 

(The witness indicated on the chart.) 

By Mr. Baker: 

Q. Where was the place where you came in contact? A. 
Here (indicating). 

Q. At the end of the line? A. Eight at the end of the 
line. 

By Mr. McGarraghy: 

Q. Point to it now’. A. Yes (indicating). 

Mr. McGarraghy. So the Court can see it. 

Mr. Baker. Make a little x. 

The Court. No, but just so the jury may know what it is. 
The Witness: We were just over the car tracks about 
the length of our car. 

Air. Baker. You may resume your seat at the stand. 

(The witness returned to the stand.) 

By Mr. Baker: 

Q. How frequently have you seen Miss Hard since the 
accident? A. Just once. 

Q. That was at the hospital? A. I saw her then and then 
one other time when we were here at the other— 

Q. At the other trial in this case? A. Yes. 

15 On cross-examination the witness testified as fol¬ 
low’s : 

By Mr. McGarraghy: 

Q. Mr. Baulsir, will you take these tw T o cars, and just 
for the benefit of the Court and the jury, let this red car be 
the Try-Me car, and this car the car you were in, and place 
them in the position which you say they were in after the 
cars came to rest, after the collision took place? A. The 
cars were this w’ay (indicating). 
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Q. Just leave them there, and resume vour seat in the 
witness box. 

I understand that this red car is the defendant’s car? A. 
The Try-Me car. 

Q. And this silver car is the car that vou were in? A. 
Yes. 

Q. You have the left front of the Trv-Me car touching 
the left front of Miss Hard’s car; is that correct? A. I am 
afraid lam wrong. 

Q. Fix them the way you think they were. Will you do 
that the way you think they were? A. Just the opposite 
way. 

Q. Now, you have now placed them so the right front fen¬ 
der of your car is hitting in the center of the front of the 
Trv-Me car; is that correct? A. That is just about as near 
as I could remember. 

Q. One was riding the other? One bumper was over the 
other? A. The Try-Mo car was over our bumper. 

Q. What is that? A. The Try-Me car was over our 
bumper. 

16 Q. This car was (indicating)? A. The red car 
was. 

Q. Over your bumper? A. Yes. 

Mr. McGarraghy (to the jury). Do the members of the 
jury see the position of these cars as this witness has placed 
them ? 

By Mr. McGarraghy: 

Q. You were on the right-hand side in that front seat 
of the car that you were in ? A. Yes. 

Q. Were you having any conversation with Miss Hard at 
that time? A. Nothing. 

Q. There was no conversation between the two of you 
at all? A. No. 

Q. Were you observing other traffic on the street? A. 
I was. 

Q. When you started, you say your car was coming north 
on Connecticut Avenue? A. Yes. 

Q. As I understood, you came to a stop before you started 
across the car tracks? A. Yes. 

Q. You then noticed the traffic coming south on Columbia 
Boad. You say it came to a stop ? A. It did, yes. 
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Q. That is before vou started across the car tracks? A. 
Yes. 

17 Q. Then you proceeded across the car tracks. At 
what point were you when you saw this other car 

coining south on Columbia Road? By “this other car”, I 
mean the Try-Me car ? A. IVe had just about cleared the 
track when the Try-Me car came on. 

Q. You had cleared the tracks. Your entire car was over 
the tracks ? A. The back of the car length, north of the car. 

Q. I mean, the back of your car was then about at these 
west car tracks; is that correct? 

(There was no answer.) 

Q. The rear of your automobile, the rear of the automo¬ 
bile was just— A. About clearing that track. 

Q. So your automobile was projected the length of the 
automobile over the car tracks ? A. Yes. 

Q. At that time vou sav vou saw the Try-Me truck? A. 
Yes. 

Q. Were vou seated where vou could see where the Try- 
Me truck was then ? A. I guess it was just about the length 
of a car; sav 30 feet. 

Q. Do you know where it was? A. Yes, I know exactly; 
it was coming down as we were coming through. 

Q. Tell me where it was when you first saw it? A. Just 
about—just about 30 feet from us. 

Q. Will you come down here and see if you can show us. 

18 (The witness left the stand and stood at the chart 
at the blackboard.) 

Without making a mark at this time, will you point out 
the Try-Me car when you first saw it? A. When we— 

Q. Xo, just answer the question. A. The Try-Me truck 
was at that time just about the point, opposite the point of 
the triangle there (indicating). 

Q. The Try-Me truck was about parallel with this curb? 
A. With the corner there. 

Q. You, at that time, were the length of your car beyond 
the car tracks; is that right? A. Yes. 

Q. You placed your car, when the collision occurred, 
about on a line parallel with this east curb? A. Xo. 

The Court. Is there a dot there? 
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Mr. McGarraghy. He has put a dot there. 

The Court. I can’t see it with your head. Put the pencil 
on the dot. 

(The witness indicated.) 

Bv Mr. McGarraghv: 

Q. This is the east curbline of Connecticut Avenue? A. 
Yes. 

Q. Then where was your car with relation to the east 
curbline of Connecticut Avenue at the time the two cars 
came together? A. Just about where I told you (indicat¬ 
ing). 

Q. Suppose this line extended south like that (in- 
19 dieating), how far behind that east curb line was 

your car? A. Our car had gotten that for away from 
the car tracks when it was struck (indicating). 

Q. That is not the question. Assume that we extend the 
line down through this east curb line, where was your car 
with relation to that extended line? A. About a foot away. 

Q. A foot away? A. Yes. 

By the Court: 

Q. On which side? 

By ATr. McGarraghy: 

Q. On which side of the extended curb line A. I mean, 
speaking of the railroad track, from the street car tracks, 
we were a foot off the street car tracks. 

Q. That is not the question. 

The Court. That is not it. 

By Mr. McGarraghy: 

Q. Assume that we extend this line here (indicating) 
where was your car? How far away from the east curb 
line was your car. A. Just about half way in between the 
street car track and the curb line. 

Q. That is not it. Assume that that curb line runs south— 

Bv the Court: 

Q. Assume that curb line, Mr. Witness, is to be extended 
south from there. How far to the right or left of the curb 
line was your car at the time of the impact? A. I should 
say 10 feet. 
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Q. On which side? A. On the side near the rail- 

20 road track, the street car track is on. 

The Court. Continue with your questions. 

By Mr. McGarraghy: 

Q. "We will approach it this way: Here is the center line 
of Connecticut Avenue (indicating). How near that center 
line was your car? A. We were six feet out from the center 
line. 

Q. East of tlie center line? A. The east center line. 

Q. How far would vou sav vou were west of the east curb 
line? A. Practically the same distance. 

Q. You were riding between the center and the east curb 
line, just about the center of it? A. Yes. 

Q. Were there any other cars going north on Connecticut 
Avenue? A. No. 

Q. None at all? A. No. 

Q. There was no car to your right going north on Con¬ 
necticut Avenue at all? A. None to our right, no. 

Q. Were there any cars ahead of you ? A. Yes. 

Q. Was there anv car ahead of vou that vou could see? 
A. A block or so away—over a block. 

Q. In the block with California Street? A. Yes. 

21 Q. How far away was the first car that you could 
see. A. Near California Street. 

Q. There was a car outside of California Street? A. Yes. 
Q. How far away from you? A. I am not a good judge 
of distance that way, but it was near the other end of the 
block, and we were this end, you might say. 

Q. You may resume your seat at the stand. 

(The witness returned to the stand.) 

Q. T)o I understand your testimony to be that Miss Hard 
was unconscious for a period of a half hour? A. Yes. 

Q. Was she in the automobile that entire time? A. No. 
Q. Well, were you with her during the entire period of a 
half hour? A. No. 

Q. How do you know she was unconscious for a half hour? 
A. Because when I got home, they told me they had taken 
her— 

Mr. McGarraghv. Then I move that that testimony be 
stricken out. 
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The Court. He is making an explanation now, but it is 
of sueb a character that the jury are not justified in taking 
it; therefore, it will be stricken out. 

As I understood the testimony, he said she was uncon¬ 
scious. 

By the Court: 

Q. For what length of time did she remain in that 

22 condition, to your personal knowledge? A. Ten 
minutes. 

Q. You were there ten minutes? A. Yes, before they 
could take her out of the car. 

Q. She was there ten minutes before she was taken away? 
A. Yes. 

By Mr. McGarraghy: 

Q. When the collision took place, you were thrown for¬ 
ward, you say? A. Yes. 

Q. Miss Hard was also thrown forward? A. Yes. 

Q. Then what did you do? A. I got out of the car to 
see what damage there was, and Mr. Wilkinson said I 
would look after the car, and he would see what he could do 
and take Miss Hard home, up to the apartment, which is 
just about two blocks from there. She was taken up in 
another automobile. 

Q. Did you see Miss Hard thrown back? A. Yes, I was 
seated next to her. 

Q. You say thrown forward? A. She was thrown for¬ 
ward and then slumped. 

Q. Did you see her head hit the back of the car? A. Yes. 

Q. What part of her head hit the back? A. The back. The 
impact of the car would throw anyone, naturally, forward, 
and then she fell back. 

Q. Did you see her fall back? A. Yes. 

23 Q. Can you tell us what part of the car her head 
hit ? A. It hit the back of the seat. 

Q. The upholstered back of the seat? A. Yes. 

Q. Mr. Baulsir, you had a clear view of the traffic coming 
down Columbia Road? A. Yes. 

Q. There was no traffic in between you—no cars in be¬ 
tween you and that traffic? A. No. 

Q. So as to obstruct your view in any way? A. No. 
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Q. What was the extent of the traffic on Connecticut 
Avenue going north on Connecticut Avenue ? A. Not more 
than three cars. 

Q. Not more than three? A. Yes. 

Q. And where were they located with relation to your 
car ? A. Back. 

Q. In back of it? A. Considerable—considerable of the 
way back, yes. 

Q. So that your car was standing out there alone? A. 
Yes, practically. 

Q. Without cars either in front of it or in back of it ex¬ 
cept for some distance; is that correct? A. Yes. 

Q. Do you recall whether there was any traffic coming 
south on Connecticut Avenue? A. No, I couldn’t. 

24 Q. You couldn’t say whether there was or was 
not? A. No. No. 

Q. How fast was your car going? A. Not more than 
three or four miles an hour, because we were just starting 
up. We had stopped and were just starting. 

Q. You were stopped before you started to cross the 
street car tracks, and you had traversed the distance from 
here (indicating on map), being this cast track, to this 
location here, where you place the car before the collision 
took place, and in that space you had achieved a speed of 
three or four miles an hour; is that correct? A. I judge 
about that. 

Q. And how fast was the Try-Me car going? A. At least 
fifteen miles. 

Q. Now, was that the speed when you first observed it? 
A. Yes. 

Q. Did it slow down or increase its speed, or did it do 
anything with respect to its speed, after it reached that 
point at the corner there? A. Well, as soon as we saw it, 
the next thing I knew we were hit. That—how much speed 
there is between that time I couldn’t just exactly say. 

Q. Could you tell whether or not it did slow down? A. 
No, it didn’t slow down. I can say that. 

Q. Yes. Did it increase its speed? A. Huh? 

Q. Did it increase its speed? A. No, I wouldn’t say that. 

Q. Then you would say that it continued at fifteen 

25 miles an hour? A. Yes. 
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Q. Now, after the two cars came together was your car 
moved at all? Was it pushed in any direction? A. Well, 
practically none. 

Q. And so that after they came together, or rather, at 
the point of impact they stopped? A. Yes. 

Q. Both of them stopped without moving? A. Yes. 
There may have been some little move, but—enough to stir 
you out of your seat, and all that, but outside of being 
dragged, there was nothing of that sort. 

Q. Were there any skid marks on the street or any marks 
where either car had been pushed? A. I couldn’t say. 

Q. As I recall your testimony before lunch, you said that 
there was another car ahead of you up at California Street; 
was that right? A. Yes. Yes. 

Q. Had you observed that car—when did you first ob¬ 
serve that car? A. Just about the time we were hit. 

Q. You hadn’t seen it before then? A. Well, I knew it 
was coming along Connecticut Avenue, for there were cars 
ahead, but when we got there there wasn’t anything. And 
then when we started we were hit. 

Q. Well, now, you stopped before you started to cross 
the car track. You sav at the time vou were hit here (in- 
dicating on map) there was a ear at about California 
26 Street ? A. Yes. 

Q. Do I understand vou correctly? Before vou 
started to cross the car track where was that car ahead of 
you ? A. It had gone on across the car track and across 
the curbing there at that point. 

Q. You mean that before you started to cross the car 
track— A. Yes. 

Q. —the car which was immediately ahead of vou— A. 
Yes. 

Q. —had reached at least this position (indicating), 
which is— A. Yes. 

Q. —at this little angle here at the foot of this park; is 
that right (indicating) ? A. Yes. 

Q. Well, had it gotten any farther into Connecticut Ave¬ 
nue then ? A. It had gotten up near the other corner. 

Q. It had gotten near the other corner? A. Yes. 

Q. Before you started to cross the car track? A. About 
just as we were hit. 

Q. Well, I understand that. A. Yes. 
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Q. You testified that it had gotten up here (indicating). 
A. Yes. 

Q. Just as you were hit. A. Yes. 

27 Q. And you saw it at the time you were hit? A. 
Yes. 

Q. You saw this car ahead of you at California Street? 
A. Yes. 

Q. And that was the only car ahead of you ? A. The only 
one I noticed. 

Q. But you did notice that one? A. Yes. 

Q. You testified in this cause in the trial before Judge 
Adkins, I believe; did you not? A. How’s that? 

Q. You testified before Judge Adkins and a jury involv¬ 
ing this same accident, did von not? A. 1 think so, ves. 

Q. I will ask you if you recall giving this testimony at 
that time, in answer to an inquiry by Judge Adkins: 

“How far ahead of vou was the other northbound traffic 
on Connecticut Avenue?” 

Your ansvrer was: 

“Going up Connecticut Avenue?” 

The Court said: 

“Yes.” 

“Answer: Well, I don’t believe we could see anything 
going that way.” 

Did you so testify in the last trial of this case? A. Yes. 
Q. Well, is there any reason why that shouldn’t be your 
testimony now? A. Well, I—as I recall now”, I am 

28 pretty sure that there was cars going that way. 
They were ahead of us, and we waited for them to 

get by. Before we got through, why, w’e were hit, and those 
cars couldn’t have been— 

Q. (Interposing) Now, Mr. Baulsir,— A. (Continuing) 
—over that—or the car couldn’t have been further than 
that. 

Q. (Continuing)—I am going to get my question clear. 
A. Yes. 

Q. You now say that there was a car ahead of you— 
A. (Interposing) Yes. 

Q. (Continuing) —at California Street at the time you 
were hit— A. (Interposing) Yes. 

Q. (Continuing) —and at the time you were hit you saw 
that car at California Street. Now, I say that in your prior 
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testimony, in response to a question by the Court, you said, 
“I don't believe we could see anything going that way,” 
meaning north. A. Yes. 

Q. Can you reconcile those two statements? A. Well, the 
first time, if I be permitted, I was under a heavy strain, as 
you remember. 

Q. Yes, sir. A. And since then I have given it a little 
bit more thought, and I am positive that the car couldn’t 
have been out of sight, and I am almost—I am sure that I 
saw the car at the other corner. 

Q. But you are equally positive— A. (Interposing) 
Yes.* 

29 Q. You are equally positive that at the time you 
were here (indicating on map); that is, below this 
corner— A. (Interposing) Yes. 

Q. (Continuing) —where you were hit, the other car and 
the nearest car to you was at California Street? A. Yes, 
just this side of it. 

Q. And you are equally positive that you were the only 
car? There were no lanes of traffic? There were no cars 
on the right or left of vou? A. Yes. 

Q. And that any cars around— A. (Interposing) Yes. 

Q. (Continuing) —were in back of you? 

Mr. McGarraghv. That is all. 

On redirect examination the witness testified as follows: 
By Mr. Baker: 

Q. Mr. Baulsir, you say you were under a strain at the 
time that you testified before Mr. Justice Adkins. What 
kind of strain was that? Tell the jury about it. A. I had 
a brother and sister-in-law both taken very suddenly ill, 
and I had spent the best part of my time for three weeks 
prior to that out there superintending and managing their 
house. 

Q. What was the condition of your brother at that time ? 
A. Pneumonia. Both of them were in a very serious con- 
dition with pneumonia at the time. 

Q. How long did the pneumonia continue ? A. Until the 
first of February. lie died on the morning of the first of 
February. 

Q. Was that shortly after or about the time— A. 
(Interposing) Yes. 
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Q. (Continuing) —of the hearing before Mr. Justice Ad¬ 
kins? A. Yes, just shortly after. 

• • # 

Mr. Baker. If the Court please, at this time we should 
like to introduce in evidence two photographs of this in¬ 
tersection which were in evidence at the last hearing. 

The Court. Do you desire to use this witness for that 
purpose ! 

Mr. Baker. I may want him to see it. 

Mr. McGarraghv. Yes; I have no objection to them. 

(Photographs were marked Plaintiff’s Exhibits 1 and 2 
and received in evidence.) 

* * * 

Q. Is that a fair picture— A. (Interposing) Very good. 

Q. (Continuing) —of the sign? A. Very good. 

Q. Xow, taking this one with the northern view (handing 
photograph to the witness), will you indicate, please, if 
you can,— A. (Interposing) Yes. 

0. (Continuing) —about where the collision occurred? 
A. Right over in here just off that point there (indicating). 

Q. Will you mark that? A. (The witness made a mark 
on the photograph.) 

Q. About there? A. Yes. Yes. 

31 Q. Now,- 

Mr. McGarraghv (interposing). Now, I wonder if 
wo can all see where he marked it. 

(The photograph was handed to Mr. McGarraghv.) 

Mr. McGarraghv. T don’t see the mark. 

Mr. Baker. It is a dent right here (indicating). We 
will make it more distinct. 

(Addressing the witness) You take this pen, please, and 
trace over the place that was marked with a pencil. 

(The witness complied.) 

The Court. Mav I see that just a minute? Mavbe vou 
had better hand it to the jury. 

(The photograph was handed to the jury.) 
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By Mr. Baker: 

Q. Mr. Baulsir, what happened to the street car and the 
automobile which you say had stopped near this corner 
when the collision occurred (indicating on map)? Were 
they still standing there or had they moved? A. They 
stood there for a while. 

Q. After the collision ? A. Yes. 

Q. Did you, or not, as you passed along, observe or pass 
another automobile which had stopped at or near the point 
of this collision, just to the right of the collision? A. How 
was that? 

Q. Just before the collision did you observe that there 
was a car, an automobile, that had stopped and was stand¬ 
ing still near the point where this collision occurred? A. 
Yes. Yes. 

32 Q. One— A. (Interposing) Both the street car 
and the automobile was stopped. 

Q. No. No. I mean a car going north, one that had 
been traveling northward on Connecticut Avenue. Did you 
pass one to your right or left that was standing still? A. 
No. No. 

Q. Didn’t you see any such automobile? A. No. 

Mr. Baker. I believe that is all. 

Mr. McGarraghy. May I ask one further question, your 
Honor? 

The Court. Certainlv. 

On reeross-examination the witness testified as follows: 
Bv Mr. McGarraghv: 

Q. Mr. Baulsir, at the prior hearing of this case when 
you testified with respect to Miss Hard’s injuries you at 
that time didn’t say anything about her hitting her head 
against the back of the car, did you? A. Was I asked? 

Q. I am asking you. You stated the nature of her in¬ 
juries, and you said she was thrown against the— A. (In¬ 
terposing) Yes. 

Q. (Continuing) —wheel? A. Yes. 

Q. But you said nothing about hitting her heard against 
the back: is that correct? A. Yes, at the time. 

On redirect examination the witness testified as follows: 
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33 By Mr. Baker: 

Q. Is your recollection any clearer on that point now 
than it was then? A. No. 

Q. Well, did her head hit the back of the seat or not? 

The Court. He said so. 

A. Now that I come to think of it, it did. She was 
slumped in the seat very badly. I know that. 

Mr. Baker. That is all. 

John R. Mahoney testified on direct examination in sub¬ 
stance as follows: 

I am at present sales manager of the Barrv-Pate Motor 
Company. In June and July, 1936, 1 was service manager 
for that company and have been with them about 17 years. 

On the night of June 30, 1936, the automobile belonging 
to Miss Hard was brought into our place of business. I do 
not recall definitely where it was picked up but it was 
somewhere in the neighborhood of Columbia Road and 
Connecticut Avenue. We made repairs to the car at a cost 
of $152.65 which bill was paid by Miss Hard. 

The car had to be towed into our place of business. It 
was a 1934 Chevrolet. Both front fenders had to be re¬ 
placed as well as the radiator assembly and the king pin 
support. We had to straighten the hood completely, re- 
finish it and replace the water pump, install the radiator 
support and fender braces, headlight rims and lens, and 
headlight bulbs. We had to put in a new steering assembly, 
a new knee unit, and straighten the frame, and straighten 
the right front wheel. 

34 On cross-examination the witness testified in sub¬ 
stance as follows: 

I have to refer to this estimate, but I recall the condition 
of the car because it was in our possession for such a long 
time. I cannot recall whether it was the right or left head¬ 
light rims and lenses which had to be replaced. 

As we talk with owners we try to save them money and 
straighten out certain items, and cannot remember whether 
Miss Hard requested that a new left fender be put on the 
car, but it is my opinion that both the left and right fenders 
were so badly damaged they had to be replaced. (Tr. 72-77) 

Lorraine Christian Hoffman testified in direct examina¬ 
tion in substance as follows: 
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Regarding her acquaintanceship with the plaintiff and 
the plaintiff’s physical condition and health before and 
following the accident on June 30, 1036, when the plaintiff 
was brought to her home after the accident; that a physi¬ 
cian, Dr. Joseph Rogers Young was called to attend her and 
she was then removed to Casualty Hospital. (Tr. 78-85) 

Orra Christian testified on direct examination in sub¬ 
stance as follows: 

I have known Miss Hard since the spring of 1036 when 
she came to reside at our house. 

On the night of June 30, 1036, after the accident she was 
brought to our home and from there sent to Casualty Hos¬ 
pital where she stayed about two weeks. Upon her return 
to our home from the hospital she was in a very 
35 weakened condition and from my observation did not 
improve very much. (Tr. 86-02) 

Elizabeth D. Cockrell testified on direct examination in 
substance as follows: 

T became acquainted with the plaintiff in the spring of 
1936. I am married and live with my husband. 

I met Mr. Baulsir and Mr. "Wilkinson, who has since died, 
on the night of the accident (June 30, 1036). That night 
thev were in an automobile driven bv Miss Hard, the plain¬ 
tiff! 

Q. Did there come a time that evening when you were 
going northward on Connecticut Avenue and turned north¬ 
westerly into Connecticut Avenue at Columbia Road? Do 
you remember an instance of that sort? A. "Well, I can’t 
sav T exactlv remember the streets we followed leaving the 
hotel training school, but I know we were going north on 
Connecticut Avenue, and met with an accident when some¬ 
thing came across from Columbia Road, just south of the 
statute there in front of the Highland. 

Q. "What was that something? "Was it an automobile? A. 
It was a truck. 

Q. Did you see the truck before the collision? A. I 
didn’t: I was on the seat back of Miss Hard. 

Q. "What was the first thing you saw of it? A. It was all 
over before I knew anything about it; I was thrown to the 
floor of the car. 
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Q. Was Miss Hard driving fast or slow? A. Well, I 
have never driven a ear, and I am not a backseat driver, so 
those things do not particularly impress me. 

Q. Where were you going on that evening? A. 
3G We were going to the Dresden Apartment House— 
to the Dresden Apartment House. 

Q. I hand you a photograph marked Plaintiff’s Exhibit 
No. 2 and ask you whether or not that is a fair picture 
of the place where this accident occurred? A. I think it is. 

Q. Can you point out on this picture the place, so far as 
you know, about where that collision took place? A. Well, 
I would think it was about there (indicating). This side 
of the statue. 

Q. Was it on this side of the street car tracks or the 
other side? A. I thought we had passed the tracks. 

Q. You didn’t observe other cars though? A. No, I 
didn’t. I was more concerned with Miss Hard when I 
found she was injured. 

Q. I am speaking of before she was injured. A. Oh, I 
wasn’t paying any attention before. 

Q. You were on the left side of the car directly behind 
Miss Hard. Who was to vour right? A. Mr. Wilkinson. 

Q. Mr. Baulsir was sitting where? A. On the front seat 
with Miss Hard. 

Q. Was the position in which you were seated then that 
Mr. Wilkinson was between you and the direction from 
which this car came? Is that correct? A. Yes. 

Q. Did you observe whether or not there were many 
automobiles or few going northward in the same di- 
37 red ion you were at the time of this accident? A. 

Well, as soon as it happened we were surrounded 
with cars and people piling out of them. 

Mr. McGarraghv. That is not responsive. The question 
was with reference to prior to the accident, and she is talk¬ 
ing about after the accident. 

The Court. We will get around to it. Go ahead. 

Bv Mr. Baker: 

Q. You didn’t observe whether or not there were many 
or few until the accident happened, did you? A. No, T 
paid no particular attention to traffic, but I do know we 
were surrounded almost immediately afterwards. 
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Q. Do von remember whether or not there were any au¬ 
tomobiles on your right at that time? A. I could not sav; 
1 don’t remember that. 

Q. Tell us just what happened. What happened to you? 
A. I was thrown to the floor of the car. I presume my 
bracelet must have caught on the handle because it was 
twisted, and my left arm was badly bruised, but I wasn’t 
hurt other than that. 

Q. What happened to Miss Hard A. Well, she was 
moaning, and the first I knew of anything, I realized that 
she was thrown back against the seat; I realized that she 
was hurt. 

Q. Do you know whether or not she lost consciousness? 
A. Well, I could not say. 

Q. IIow long after the accident, after the collision, was 
it that you remained in the car? A. Well, I was in the 
car—Mr. Wilkinson and Mr. Baulsir got out, and 
38 I stayed in the car with her, I presume, about ten 
minutes. It may have been a little longer, until 
they helped her out, and somebody put her in another car. 
T don’t remember now who it was. I thought at one time 
it was Mr. Standish, but I could not swear to it, but at all 
events we got up to the Dresden. 

Q. Did you remain with her in the automobile? A. Yes, 
I didn’t leave her until she was put in the ambulance. 

Q. Do you know whether or not Mr. Baulsir remained 
with the car? A. He did, yes. 

Q. She was taken to Mr. Wilkinson’s apartment? A. 
Yes, to the Dresden, yes. 

Q. From there where did you go? A. She insisted on 
going back home where she was living. 

Q. Whose home? A. Mr. Christian’s, and there the doc¬ 
tor came. 

Q. Who took her back to Mr. Christian’s? A. Mr. Stan¬ 
dish took her there. 

Q. And after arriving, someone called a physician? A. 
Yes, Mr. Standish called his own personal physician. 

Q. Who was his physician? A. Dr. Young. 

Q. He came and attended her? A. Yes, and then ex¬ 
amined her and thev said she would have to go to the 

v C 

hospital. 
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Q. Did he send her to the hospital? A. Yes. 

The witness also testified as to the plaintiff’s 

39 physical and mental condition prior to and follow¬ 
ing said accident. 

On cross-examination the witness testified in substance: 
IIow long she had known the plaintiff. 

Q. Xow, getting down to this accident, you were in the 
hack seat with Mr. Wilkinson? A. Yes. 

Q. And you were having a conversation with him? A. 
Yes. 

Q. Was that conversation limited to the two of you ? A. 
Yes. I don’t know whether Miss Hard and Mr. Baulsir 
were talking or not. 

Q. You could not say whether they were talking? A. Xo. 
Q. They were not parties to the conversation that you 
and Mr. Wilkinson were having? A. Xo. 

Q. You did not observe any traffic on the street, did you? 
A. Xo, T didn’t pay any attention to it. 

Q. You didn’t sec the Try-Me car until after the col¬ 
lision, as a matter of fact, did you? A. It was over before 
I knew anvthing about it. 

Q. Your first knowledge of the collision was when you 
felt the impact? A. And went to the floor. 

Q. You don’t know how it happened? A. Xo, I don’t. 
Mr. McGarraghy. That is all. 

On redirect examination the witness testified as follows: 

40 By Mr. Baker: 

Q. Was the impact violent or not? A. Well, yes it must 
have been very violent to throw me to the floor. 

Mr. Baker. That is all. May this witness be excused? 
The Court. Yes. (Tr. 93-106) 

The deposition of Dr. Robert Wilson, taken at St. Louis, 
Missouri, December 1, 1939, on behalf of the defendant, 
was, with consent of defendant’s counsel, offered and re¬ 
ceived in evidence as testimony on behalf of the plaintiff, 
and was read in full by her counsel to the jury. 

Dr. Wilson’s testimony related to his treatment of the 
plaintiff for injuries and ailments suffered by her from 
time to time over a period of years prior to her coming to 
this District. 
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The deposition of R. Morton Moss, taken at St. Louis, 
Mo., December 1, 11)39, on behalf of the plaintiff, was of¬ 
fered and received in evidence as testimony in behalf of 
the plaintiff, and was read to the jury in full by her counsel, 
including the direct examination and the cross-examina¬ 
tion. 

The testimony of Mr. Moss related to plaintiff’s em¬ 
ployment under him, by the Southwestern Bell Telephone 
Company, as manager of its cafeteria, her salary, etc. 

Honore S. Eard, the plaintiff, testified on direct exam¬ 
ination in substance as follows. 

That she is about 51 years of age; was born June 24, 
18S9, at Gallipobs, Ohio; went to St. Louis, Mo., in 

41 1908; has managed cafeterias there ever since at a 
salary of from $100 to $300 or more a month until 

shortly before coming to "Washington in February, 1936, 
in an automobile driven bv her; and that she attended the 
Lewis Hotel Training School in the District for about four 
months, and was graduated therefrom (June 30, 1936). 

Q. Proceed. What happened after you came to Wash¬ 
ington, with regard to your employment, if anything? Did 
you attend this school? A. Yes. 

Q. How long were you there? A. Four months. 

Q. Did you graduate from it or not? A. Yes, sir; T did. 
Do you want me to go right on? 

Q. Yes. A. The night of commencement, we were going 
out to the apartment of a friend of mine, Mr. John Wil¬ 
kinson, who is now deceased. 

(>. Who was with you? A. Mr. Wilkinson and Mr. Baul- 
sir and Mrs. Cockrell. Mr. Baulsir and I were sitting on 
the front seat, and Mrs. Cockrell and Mr. Wilkinson were 
sitting in the back seat. 

Q. Who was operating the car? A. I was. 

Q. Tell us what happened. A. We were going out Con¬ 
necticut Avenue—oh, I think it was about half-past nine— 
and came to Columbia Road and crossed the car tracks 
where Columbia Road— 

Q. (Interposing) Will you step down here and examine 
this map, please, and point to about the position you 

42 recollect of having crossed the car tracks? 
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(Counsel and the witness stood at the map placed before 
the jury, and the following occurred:) 

The Witness: 1 came up Connecticut Avenue. There 
were three lanes of traffic coming up Connecticut Avenue; 
it is very wide. 

And I crossed over the street car tracks. When 1 got 
over the street car tracks—this is California Avenue (in¬ 
dicating)—the traffic stopped because of this stop light 
(indicating). This light went red. 

When it started up, 1 started up. I was in the second 
lane of traffic. 

By the Court: 

Q. Do you mean the light turned green? A. The lights 
turned green afterwards. It was red. 

When I got across the street car track it turned red and 
held up the traffic. You see, this light up here (indicating) 
held up this traffic. 

By Mr. Baker: 

Q. Do you mean to say you stopped on the east side of 
the tracks? A. On this side of the tracks (indicating). 

Q. On the west side of the tracks? A. Yes, on the west 
side of the tracks. 

Then when it started up, I started up in low. I perhaps 
am a little cranky on it— 

Mr. Joseph McGarraghy (interposing). T object to that. 

The Court. What? 

Mr. Joseph McGarraghy. She said she was 
43 cranky about it. 

Mr. Baker. She wanted to say what she did. 

The Witness. I want to say that, since I first started to 
drive, I have made it a rule that my car should not go more 
than five miles an hour in low. 

So I was going very slowly. This car to my right passed 
me. A car shot out, when I was just about here, even with 
this alley (indicating)—I would not say that I was even 
there or even here (indicating), but about with the alley. 

The car shot out and hit me. 
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By Mr. Baker: 

Q. From what direction did the car come? A. Coming 
down Columbia Road. There was a car stopped here (in¬ 
dicating) ; I know that. There was a street car stopped 
here (indicating): I know that. 

Where this other car came from, I don’t know. But it 
hit me; I know that. It was there and T saw it hit me, and 
then I did not know anything. 

Q. Can you indicate, by making a dot on the map, about 
where you think you were struck? A. Well, I think I was 
struck—it is so fooling about the size; I think I was struck 
right about here (indicating); and here is the middle of 
Connecticut Avenue, right there (indicating); and I would 
say I was right about there (indicating) when I was struck. 

Now, that may be a little too far down; because— 

Q. (Interposing) Stand back just a little, please, so 
his Honor can see. 

The point at which you say the collision occurred is 
where you have made two little pencil marks? A. 
44 As near as I can tell you from that map. I could go 
out on Columbia Road and Connecticut Avenue and 
show you about where it was. It is pretty hard here, be¬ 
cause I don’t remember well. 

Mr. Baker. You may resume the stand, please. 

(The witness returned to the witness stand.) 

Bv the Court: 

Q. As the light turned green, up at California Street, 
was there any red light to halt the traffic coming south on 
Columbia Road? A. No, sir; there is no red light to halt 
the traffic coming south on Columbia Road. 

Q. The Court is trying to find out what stops the traffic 
in coming south on Columbia Road, when the green light 
is fair for traffic going north on Connecticut Avenue. What 
is there to stop it? 

Mr. Joseph McGarraghy. There is no signal light at 
this point at all, your Honor. 

Mr. Baker. There is a sign, which the map shows, a 
warning sign to southbound traffic on Columbia Road, with 
the legend “slow.” 

The Court. I remember the testimony. 
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By Mr. Baker: 

Q. You say this car came immediately in front of you 

and that that was the first that vou saw of that car? A. 

•/ 

Just as it about got there. I could not have done anything 
about it. 

Q. At any rate, it came from your right and in front of 
you? A. Yes. If 1 had tried to turn the other way, 

45 I would have run into traffic going the other way; 
and I could not do anything. 

Q. Was there traffic to your left, going northward? A. 
Yes, sir; there had been; I expect they had passed me. 
I will not say there were not. When we started up, there 
was traffic on both sides of me, going the same way I was 
going. 

I know the one man on my right passed me; I can say 
that positively. lie passed me on my right. 

Q. Miss Hard, about the time when you had reached this 
point where your automobile came into collision with the 
other, did you see a car to your right— A. (Interposing) 
No, sir. 

Q. Just a minute, please—a car to your right stop? A. 
No, sir. There was not any car to my right; he passed me. 

Q. Well, there was no car there, standing at your right, 
at a standstill? A. No, sir. 

Q. What happened to you, Miss Hard, as a result of this 
collision? A. Well, I just did not know anything. 

Q. Was the collision a violent one, or what ? A. It must 
have been pretty violent, because it would take quite a 
blow to— 

Q. (Interposing) What happened to you; what oc¬ 
curred to you as a result of it? A. I think I can remember 
being thrown against the wheel and jerked; but I can’t tell 
you after that. 

46 Q. As a result of that, did you remain conscious 
or did you not? A. No, sir; I did not. I do not re¬ 
member when they took me out of the car. I know they 
took me to Mr. Wilkinson’s apartment. 

Q. What was the first thing, according to your best rec¬ 
ollection, that you remember after the collision? A. Mr. 
Wilkinson wanting me to lie down— 
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Q. (Interposing) Where were you when you recovered 
consciousness, as far as you can remember? A. As far as 
I can remember, I was in Mr. Wilkinson’s apartment. 

Q. Who else was there, do you know? A. Well, Mrs. 
Cockrell was there and I think there were a lot of people 
there; because we were going to have a party, and a lot of 
people had gotten there before we did. But I cannot tell 
you. 

Mrs. Cockrell was there, because she went right with me. 

Q. What I wanted to know was to have the jury know 
whether or not at any time you were conscious, from the 
moment of the impact until you reached Mr. Wilkinson’s 
apartment and were lying there on a bed. A. Mrs. Cock¬ 
rell said— 


Q. (Interposing) Xo: you tell what you know and not 
what Mrs. Cockrell said. A. All right. Well, I can’t re¬ 
member that I was. I have no recollection of what went on. 

Continuing the plaintiff testified in substance con- 
47 cerning her injuries and illness which she under¬ 
went, and her hospitalization and medical treatment, 
before coming to this District. 

She also testified, in substance, that following the col¬ 
lision, on June 30, 1936, she was taken to Mr. Wilkinson’s 
apartment and was then removed to the home of the Chris¬ 
tians where she lived; that a physician (Dr. Young) was 
called in and, by his direction, she was taken in an ambu- 
iance to a hospital; that she was discharged from this hos¬ 
pital on July 10,1936; that she was again hospitalized from 
about September 6,1936, until about October 10, 1936, when 
she left this city, but returned here from time to time; that 
she is still under the treatment and care of Dr. Joseph 
Rogers Young. As consultants Dr. Young called in Dr. 
Sterling Ruffin, Dr. Richard K. Foxwell, and Dr. Thomas 
Cajigas. 

She was examined by Dr. John Allen Talbot, Dr. James 
A. Cahill, and Dr. J. Duerson Stout, on behalf of the de¬ 
fendant. 

She further testified in substance regarding two automo¬ 
bile accidents in which she was involved prior to June 30, 
1936. 
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On cross-examination the plaintiff testified further as fol¬ 
lows : 

Q. Miss Hard, I want you to clear up some testimony 
about how this accident occurred? A. Yes, sir. 

Q. As I understood vour testimony, your car had crossed 
both car tracks and then come to a stop? A. Yes, sir. 

Q. Because of the traffic light at the corner of Con- 

48 necticut Avenue and California Street? A. Yes. 

Q. Is that correct ? A. Yes. 

Q. In other words, that traffic light was holding a con¬ 
tinuous stream of traffic from California Street down Con¬ 
necticut Avenue to the west car tracks ? A. Yes. 

Q. On Columbia Road? A. Yes. 

Q. You came to a stop at that time because the cars ahead 
of you stopped ? A. Yes, sir. 

Q. I also understood your testimony to be that there 
were three lanes of traffic? A. I don’t know that there 
were three lanes of traffic; I said there was three on Con¬ 
necticut Avenue. 

Q. That is what I mean. A. I didn’t say a third line of 
traffic after I stopped; there was one to my right. 

Q. There was a line of traffic to your right? A. Yes. 

Q. You were in the second lane of traffic? A. Yes. 

Q. Was there any traffic to your left ? A. When we were 
stopped and started up, I am not sure; I think there was to 
my left when we started up. 

Q. Then if my recollection is correct, there were three 
complete lanes of traffic proceeding north on Con- 

49 necticut Avenue; there were three complete lanes 
held up for that traffic light? A. I didn’t say com¬ 
plete lanes. 

Q. When you stopped, there was a car on your right? 
A. Yes. 

Q. A car on your left? A. Yes. 

Q. A car ahead in the third lane? A. I didn’t say that. 

Q. Well, cars were ahead of you in your lane? A. Yes. 

Q. That caused you to hold up? A. Yes. 

Q. Because of the traffic light at California Street? A. 
Yes. 

Q. How near to your car was the car immediately ahead 
of you? 

Mr. Baker. At what time? 
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Bv Mr. Joseph McGarraghy: 

Q. At the time you came to a stop. A. The time I came 
to a stop? 

(,). Yes. A. I would say it was quite near me. 

Q. AYhat do you mean? How near is that? A. Prob¬ 
ably from here up to the end of that place (indicating). 

Q- Vp to here (indicating) ? To the end of the jurv box? 
A. Yes. 

Q. How far lip this way (indicating)? A. About this, 
here (indicating). 

50 ( t ). About here (indicating)? A. Yes, probably 
something 1 ik<- that: it may be that far or not far 

enough; I know I never go very close to traffic. 

Q. "Was there room enough between your car and the 
car ahead of you for a car to come through? A. At the 
time? 

Q. For a car to come in front of you? A. At the time 
we stopped at the stop light? 

Q. Yes. A. T don't believe so. 

Q. How long did you stay stopped at that place? A. 
Long enough to shift into low; T don't remember: that is 
a long time ago. 

Q. Could you estimate whether it was a matter of 
minutes or seconds? A. I don't think that any light ever 
stopped for over a minute. 

( t ). I am just asking you. A. I would say maybe a second 
or two. 

Q. Just a second or two. You came to a stop for a second 
or two? A. Maybe it wasn't even a second: ! don't know. 
I know I stopped there and the traffic stopped, and then 
we went on. 

Q. You didn't stop to the east side of the car tracks, did 
you? A. That is a question. I have been out there time 
after time trying to make up my mind whether T stopped 
on that side or not, but 1 think I stopped on the other side 
of the car tracks, because 1 went out there the night before 
last. 

51 Q. I don't want to find out about the night be¬ 
fore last, but what is vour best testimony as to 

where your car came to a stop? 
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Tlie Court. She said her best testimony is that she 
stopped to the* west side of the tracks. 

Q. Your best testimony is that your car came to a stop 
on the west track? A. Yes. 

Q. West of the car tracks? It didn’t come to a stop on 
the east of the ear tracks? A. I don't think it was east. 

Q. Did vou stop more than once? A. Xo, I don’t think 
I did. 

Q. You stop]>ed one time because of traffic holding you 
u))? A. I stopped for traffic holding us up; whether I 
stopped more than once is hard to say. 

By the Court: 

Q. When you sav “traffic held you up”, do you mean 
cars in front of you or the red light? A. It was cars ill 
front of me and the red light, too-; there was no red light 
down there, Judge. 

(,). As I understand you now, the red light at the corner 
of California Street and Connecticut Avenue— A. Yes. 

Q. Just a minute. 

You now say you stopped because you had a red light 
and the fact that there was traffic northbound between you 
and the red light ? A. Yes. 

52 Q. Is that correct? A. Yes, that is absolutely cor¬ 
rect. 

By Mr. Joseph McGarraghy: 

Q. When did you first see the Try-Me car? A. When it 
was about to hit me. 

Q. Can you show about where that was? A. Where it 
was? 

Q. Yes. Come down here and point out where it was 
when you first saw it. 

(The witness left the stand and stood at the chart at the 
blackboard.) 

Q. Show us so that the Judge and jury can see it. 

The Court. You can get closer than that. Get close 
enough to see it. 

A. What I am trying to do now is to draw—just about 
like this (indicating). Here, if I draw a straight line down 
here, I would say— 
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By the Court: 

Q. Is that the point of collision where you put your finger? 
A. Xo, sir, here is the point of collision down here (indi¬ 
cating) where I had my finder the second time. 

Q. Where was the first time? What was that? A. That 
was where I first saw the man was coming 1 . 

The Court. Go ahead. 

By Mr. .Joseph McGarraghy: 

Q. About how far is that from the point of the collision? 
A. I can't tell you. 

Bv the Court: 

Q. Point out the distance in the court room. A. 
53 That is what I am trying to do. (The witness indi¬ 
cated) I think it was about like that; perhaps from 
there or here up to about the end of the jury box. 

By Mr. Joseph McGarraghy: 

Q. That was the lirst time you saw the car that was in 

collision with vour car when it was about that far a wav 
* • 

from you? A. Yes. Xo, sir, there was a car waiting to 
come into, to enter Connecticut Avenue. There were two 
or three cars stopped and a street car. 

Q. Why didn't you see this other car before that ? A. Be¬ 
cause it came from some place, and as soon as—the only 
thing I can figure, it came out from behind the other car 
that was stopped. That was the way I figured it. 

(The witness returned to the stand.) 

By Mr. Joseph McGarraghy: 

Q. Do you know whether or not— A. (Interposing) T 
told you the last time 1 didn't know for sure. 

Q. You don't know how the accident occurred, as a matter 
of fact, do you? A. I told you the last time that was all 1 
know, T remember his hitting me. 

Q. As a matter of fact. Miss Hard, you know nothing 
about how the accident occurred until when the collision 
actually took place? A. What do you mean? 

(,). Just toll me the truth. A. I have told you the truth. 
Mr. Baker. I object to that remark. 
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34 The Court. The remark wasn’t proper. The wit¬ 
ness was trying; to give the information, and the 
remark wasn't necessary. Proceed. 

By .Mr. McGarraghv: 

Q. I want to know how iliis accident happened and what 

vou actually know about it. Isn't it a fact that vou didn't 
• • * 

know anything about this accident until ihc actual collision 
between the two cars ? A. .lust how do you mean that? Do 
you mean I didn't know anything about traffic going out 
Connecticut Avenue? Do you mean I didn't know anything 
about stopping here, because if you do— 

( c ). I didn’t mean that. 

The Court. Let her finish her answer before you break 

into her. She said “if vou do". Proceed. 

« 

The Witness. If he means that, he certainly can’t accuse 
me of not telling the truth; I am telling the truth. 

By Mr. Joseph McGarraghv: 

( c >. Do you know how this accident occurred, Miss Hard? 
How the two cars happened to come together? A. Do you 
mean how the men happened to come down Connecticut 
Avenue, entering Connecticut Avenue? 

( t >. Yes. A. Xo, I told you that right along; I didn't 
know it until he was just ready to hit me. 

( t ). How fast were you going at the time? A. I would 
say I was going about five miles an hour. 

(.). How far had you traveled before you were hit? A. 
From where I stopped? 

o.j Q. Yes. A. 1 don’t know just how many feet, 

that is: it is a very short distance perhaps. Distances 
look so different in a place like this from—from the street. 
Il may be from there up to the end of the jury box; it may 
be longer than that because distances look different here 
from what they look in the street. 

Q. Will you take these two cars. Take that silver ear 
as vour car and take this red car as the car of the Trv-Me 
Company, and will you place them in the position they 
were in after the accident ? A. Xo, sir, I won’t. 

Q. Well then, will you place them in the position they 
were in when the cars came together? A. Xo, sir. 
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The Court. The Court has some duty about this, and 
you can’t show that if the witness was unconscious and did 
not know what was going on. 

By Mr. Joseph McGarraghy: 

Q. Mill you put the cars in the position they were in 
when they hit. A. No, I don’t think I can put them to¬ 
gether when they hit. The best I could do is to say the 
car was—mv car was going here, and this car was coming 
like that (indicating), and probably the last i saw was when 
they were about like that (indicating). 

Q. The front of your car was headed into the other car ? 
A. Yes, but outside of that, I can’t tell you anything be¬ 
cause I didn’t know anything. 

Q. Did you notice any traffic on Columbia Road 
56 before the accident? A. Yes, sir. 

Q. Now, you testified in the prior trial of this case 
before Mr. Justice Adkins? A. Yes. 

Q. And I will ask you whether or not— 

Mr. Baker. What page? 

Mr. Joseph McGarraghy. Page 34. 

By Mr. Joseph McGarraghy: 

Q. I will ask you if you were not asked this question: 

“Did you notice any traffic on Columbia Road?” and 
your answer: 

“No, I don’t think I did. I can’t tell you now whether 
I did or not.” 

Is that your testimony ? A. Perhaps I did say that. You 
know, after all, I have heard—this is very hard—because I 
have heard all that testimony in the other case, and I am 
trying so hard to tell my own story without being influenced 
by what I have heard otherwise. 

Q. You would not deny you gave that testimony before? 
A. I am not denying anything that I said there. 

Mr. Baker. What page is that? 

Air. Joseph McGarraghy. Page 34. 

Mr. Baker. You say she responded to Judge Adkins. 

Mr. Joseph McGarraghy. She responded to my question 
before Mr. Justice Adkins, in response to my question. 

Now, I will refer to page 35, Air. Baker. 
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By Mr. Joseph McGarraghy: 

Q. I will ask if at the former trial this testimony 

57 took place: 

“You say you were at the end of that traffic? A. 
I would not say I was at the end. I could not tell you what 
was back of me. I would say there were probably two or 
three cars behind me. 

“Q. Yes, and that traffic was—” 
and vour answer: 

“A. (Interposing) Three lanes deep. 

“( c ). In three lanes? A. Yes, sir. 

“Q. All proceeding north? A. Yes, sir.” 

Mr. Joseph McGarraghy. Then I go on (indicating to 
Mr. Baker). 

By Mr. Joseph McGarraghy: 

Q. (Continuing reading): 

“Q. Did you see that truck before the collision took 
place? A. 1 believe I stated I would tell the truth and 
nothing but the truth. 

“Q. 1 mean what did you see? A. Then I have to say I 
don’t know whether 1 saw the truck or whether I am taking 
the impression from what the people told me.” 

A. All right. I have just said it is very hard; if you 
would sit here in my place and try to tell you the truth and 
nothing else but the truth, because I have nothing to hide. 
It is very hard after hearing twice the people testify, and 
you don't know whether you have seen it or whether 

58 somebody else told you. 

Mr. Joseph McGarraghy. Page 37, Mr. Baker. 

By Mr. Joseph McGarraghy: 

( t ). (Reading): “Do you recall where the front of your 
ear was in relation to the south curb line of the triangle?” 
your answer: 

“Do you mean when I was hit? 

“Q. Yes. A. Well, I could not recall, because I don’t 
know a thing about it. 1 lost consciousness. I did not 
know when they took me out of the car; and how can I tell 
you where the car was?” 

A. Have I denied that? 
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Q. Did you so testify before Judge Adkins? A. I did, 
if it is there. 

Mr. Baker. 'Would counsel read on? 

Mr. Joseph McGarraghy. Yes. Where? 

Mr. Baker. Immediately following this question. 

Mr. Joseph McGarraghy (reading): 

“I can tell you what people told me and what I think, 
but I cannot tell you—” 

Do you want me to read on beyond? 

Mr. Baker. Yes. 

Mr. Joseph McGarraghy (reading): 

“Q. You say there were other cars coming south on 
Columbia Road? A. Yes, sir.” 

Tell me when you want me to stop. 

59 Mr. Baker. That is all. 

Mr. Joseph McGarraghy. On page— 

Mr. Baker (interposing). Continue to read there. 

Mr. Joseph McGarraghy (reading): 

“Q. You say there were other cars coming south on 
Columbia Road? A. Yes, sir.” 

Do you want me to read on? 

Mr. Baker. Yes. 

Mr. Joseph McGarraghy (reading): 

“Q. Was there a string of other cars coming south? A. 
That I cannot tell you. I would say there were two or three 
cars coming down, and maybe four. 

“Q. When did you see them, Miss Hard? A. When I 
was up the hill, where I would enter.” 

Mr. Baker. Go ahead. 

Mr. Joseph McGarraghy (reading): 

“Q. You saw these other cars coming south when you 
were there? A. When I was about where I would enter, 
and probably along about here (indicating).” 

I do not think the record shows where she indicated. 

Mr. Baker. Xo, you can’t do that. 

Mr. Joseph McGarraghy. Do you want me to read on? 

Mr. Baker. I think that is sufficient. 

Mr. Joseph McGarraghy. On page 39, Mr. Baker, at the 
foot of the page. 
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By Mr. Joseph McGarraghy: 

Q. (Reading) “When you crossed the car track, 

GO did you look to your right to see any traffic coming 
south on Columbia Road?” 
your answer was: 

“Well, I would say I did, and I would say that it would 
be a natural thing for a person to look. 

“Q. 1 do not mean whether you ‘say’ you did, but 

whether you did, in fact, look? A. Listen, it has been four 
years. 1 cannot tell you whether I did or did not.” 

Was that your testimony, Miss Hard ? A. I am not deny¬ 
ing anything that is in there, Mr. McGarraghy. 

Mr. Joseph McGarraghy. At the foot of the page, Mr. 
Baker. 

Mr. Baker. Read further. 

Mr. Joseph McGarraghy (reading): 

“Q. I see. Then you proceeded north on Connecticut 
Avenue, in the second line of traffic? A. Yes, sir. 

“Q. How far up had you gotten when you saw these cars j 
coming south? A. 1 cannot tell you that. I realized there | 
was a car stop there, I suppose, when you get up to the j 
place where you would realize it—that there was a car j 
stop there, and that there were cars back of it. 

“Q. What did the Try-Me car do? A. If you want me j 

lo tell vou what I think— i 

* m j 

“The Court (interposing). No, just tell him what you j 
know. We understand that. If you do not know, say j 
so. j 

61 “The Witness. I told him that I do not know.” ! 

Mr. Baker. I believe that is all. 

Mr. Joseph McGarraghy. I will read on. 

“Q. You do not know how the Try-Me car and your car 
came into collision? A. 1 would say— 

“Q. (Interposing) Wait a minute, please. A. All right; ; 
that is just what 1 am telling you. 

“Q. Do you know? A. I think I know. j 

“By the Court: j 

“Q. Do you know, of your own recollection? A. Judge, j 
that is the question in my mind. j 

“Q. Then you do not know of your own recollection? j 
A. I can tell you I did, and I can lie about it.” 
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By Mr. Joseph McGarraghy: 

Q. Was that your testimony, Miss Hard? A. It was. 
Have 1 denied it in anv wav in this testimony? 

Q. 1 just wanted you to say whether you agreed with 

that testimony. You agree with everything I have read to 

vou ? That is vour testimony here also? 

* • «> 

Mr. Baker. 1 object to that statement. Her testimony 
given now mav not necessarily he identical with the testi- 
mony given before, word for word. 

The Court. Of course, that is true, but all he is asking 
her now is whether or not what he has just read is what she 
now recollects as being the true state of facts. That is my 
understanding. 

(52 Mr. Joseph McGarraghy. That is the purpose of 
my question. 

Mr. Baker. If your Honor please, just at the last trial, 
and just as at this, if I may say it, there was considerable 
conflict in the witness’ mind apparently as to just what she 
saw and what she didn’t see and she had so remarked to 
counsel in his cross-examination. 

Thereupon, the Judge did make inquiry as to that, and 
she attempted to state that her mind was confused be¬ 
tween the things which were of her own recollection and 
the facts which had been mentioned to her by others fol¬ 
lowing the accident, and she was unable in her own mind 
to separate one from the other, and then the Judge went 
on to sav “What is vour best recollection?” 

• 4 - 

The Court. If this question is in the nature of a catch 
question, I think the jury is just as capable of analyzing it 
as anyone else. 

Mr. J'osenh McGarraghv. I submit to the Court that 
there is nothing about the question that justifies the sug¬ 
gestion that it is a catch question. 

The Court. I am not sure it is in the nature of a catch 

question; I do not say it is or it is not, but the jury can 

evaluate it probably. It is the Court’s opinion that there 

is nothing about this witness’ testimony which is subject to 

criticism. I want to be careful in the use of mv words. 

* 

You have a perfect right to cross-examine the witness, but 
the Court has not seen anything about this witness to indi¬ 
cate that the witness’ testimony be subjected to criticism. 

Mr. Joseph McGarraghy. May we approach the bench? 
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The Court. You can say it from right there. 

Mr. Joseph McGarraghy. If your Honor please, 
63 one of the issues of this case is how this accident 
happened. The plaintiff has offered the testimony 
of one witness— 

The Court (interposing). The Court does say, and there 

is reason whv the Court does make the statement at this 
*■ 

time, that the Court sees no reason for criticizing the testi¬ 
mony of this witness. That is as far as the Court is going. 

Mr. Joseph McGarraghy. Counsel wishes to make this 
observation: One of the principal issues in this case is how 
this accident occurred. The plaintiff has offered one wit¬ 
ness who testified that the accident occurred in a particular 
way, that there was no traffic on Connecticut Avenue, and— 

The Court (interposing). That testimony is in. 

Mr. Joseph McGarraghy. And then this witness testifies 
to facts directly contradicting that evidence. I think I have 
a right to test her credibility in every respect. 

The Court. The Court has not stopped you, and you will 
proceed. 

The plaintiff then testified with respect to her employ¬ 
ment, prior injuries, physical condition, illnesses, hospitali¬ 
zation and treatment for several years prior to the date 
of the accident June 30 1936. (Tr. 168-181) 

Q. I would like to get back to this question of the position 
of the cars at the time of the impact or immediately after¬ 
wards. With respect to that as I recall your testimony, you 
said you had no recollection or were unable to testifv to 
that. 


I would like to ask you if your testimony at the former 
trial of this case under direct examination bv Mr. Baker, if 
this is a correct statement of your testimony at the former 
trial of this case on examination by Mr. Baker: 

64 “Q. Tell us which part of one car struck the other? 

A. It struck the front part of my car. 

“Q. Did it come in contact with yours? What part of his 
car was involved? A. The side of his car. This side of his 
car (indicating). 

“Q. Was it near the front or the back? A. The side of 
his car, the front side went up on the front of my car.” 

Was that your testimony before? A. I wouldn’t be sur¬ 
prised if it was because I told you— 


i 

I 

l 

I 
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Mr. Baker. "Will yon go on, please. 

The Witness. 1 am not saying it is not there; there is 
no doubt if that is in the record that I didn't sav it. 

By Mr. Joseph McGarraghy: 

Q. Did you recollect it at that time, Miss Hard? 

Mr. Baker. I don't think that question is quite fair, in 
view of what is there further on in this record. I think 
counsel should read on before putting that question. 

The Court. The Court does not know. 

Mr. Baker. He is reading this record. He was present 
at the trial, and this question at this time may elicit an 
answer that might be somewhat different if he read a little 
further on, because it was after this colloquy which was 
taken when the Court had the conversation with her in 
which she said she could lie about the thing or do some¬ 
thing like that, but her mind was all confused about these 
things. 

If you read further you will find these things could not 
possibly have been from her recollection, and that 
65 they must have been because the woman was uncon¬ 
scious, and she goes on to describe about the repairs 
to the automobile. 

The Court. Of course, this is cross-examination. 

Mr. Baker. Yes, sir. 

The Court. If vou feel in vour own mind that the cross- 
• * 

examination is unfair, you have a right to take the witness 
on redirect. The Court does not feel inclined to limit cross- 
examination too much. (Tr. 181-182) 

The witness then testified in substance with reference 
to estimates for the repair of her car, being sent to her 
while confined to the hospital, and as to a previous colli¬ 
sion, May, 1936, at Sixteenth Street and Park Road. (Tr. 
183-187) * 

(Thereupon the following proceedings were had at the 
bench out of the hearing of the jury:) 

Mr. Joseph McGarraghy: If your Honor please, I have 
spent an hour and a half thinking about various things that 
happened this morning; and I feel that I should make a 
motion for a mistrial and ask that a juror be withdrawn. 
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I have reference particularly to vour Honor’s use of the 
expression “trick question,” to the characterization by 
your Honor of the plaintiff’s testimony to date, and, also, 
to the remark with respect to “gravy and potatoes”. 

The Court. Oh my gracious. 

Mr. Joseph McGarraghy. May 1 just elaborate slightly 
on the “gravy and potatoes?” One of the issues of this 
case is the value of the plaintiff’s services— 

The Court (interposing). All right. You have the right 
to except to anything you want to except to. 

Mr. Joseph McGarraghy. For those reasons and 

66 because I think the remarks were prejudicial, I move 
that a juror be withdrawn. (Tr. 193) 

The Court: Motion refused. 

The witness then testified in substance with reference to 
her employment at the Sholl’s restaurant. 

Dr. Joseph Rogers Young, plaintiff’s attending physi¬ 
cian; and his consultants, Dr. Sterling Ruffin, internist, and 
Dr. Raymond K. Foxwell, neurologist, testified concerning 
injuries, ailments and treatment of the plaintiff. 

The Plaintiff rested. 

The following testimony was given on behalf of defen¬ 
dant : 

Hugh Gordon Hardesty testified on direct examination 
as follows: 

I am 28 years of age and have been employed by the Try- 
Me Bottling Company for three years, and was so em¬ 
ployed on June 30, 1936. 

Q. Were you driving the Try-Me car? A. Yes. 

Q. What were your duties? At what time of night did 
this accident occur, approximately? A. It is just hard to 
say exactly, but I imagine it was around 8:30 or 9 o’clock 
or somewlieres in there. I am not sure now; it has been 
so long. 

Q. Will you state to the Court and jury how this acci¬ 
dent occurred? A. 'Well, I was coming down Columbia 
Road and there was a slow sign there; and I slowed 

67 down; and another car, coming up Connecticut Ave¬ 
nue—I was going south and this other car was going 

north—and I slowed down and so did he; and I practically 
came to a stop and he stopped. And I put the car in second 
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and started on off. And the other ear came up, on the 
opposite side of the road, on the left-hand side of the car 
that was stopped and waited for me to pass, and that is 
right where we collided, right there. 

Q. You say this first car that stopped—in which direction 
was it going? A. That was going north, on Connecticut 
Avenue. 

Q. On Connecticut Avenue. A. That is right. 

Q. And vou were going south on Columbia Road? A. 
That is right. 

Q. And in which direction was the other car going, the 
car that was in collision with your car? A. It was going 
the same direction, north. 

Q. On what street? A. Connecticut Avenue. 

Q. Connecticut Avenue? A. Yes. 

Q. Xow, when your car and the other car came together, 
how fast was your car moving? A. Well, I stopped. I 
had just about—I had stopped then, because the boy that 
was riding with me—I slammed on the brakes immediately, 
just as soon as I saw the other car, and his head hit the 
windshield. And so I would say that I had stopped still 
when I was hit. 

Q. So that, according to your testimony, there 
68 were three cars directly involved in the accident? 

A. That is right. 

Q. Xow will you take these three cars (indicating small 
toy automobiles) and show the positions of them at the 
time of the accident? A. Let me see (arranging the three 
toy automobiles). 

I was coming down here, just like that (indicating), you 
see, but otherwise I did not even see this ear (indicating) 
at all. And I had stopped and this car (indicating) had 
stopped. I guess I had just about stopped; I would not 
say for certain whether I had come to a complete stop or 
not. 

I come right across here (indicating), like this (indi¬ 
cating). And this (indicating) is where I see this car. I 
stopped and he came right into me, like that (indicating). I 
guess the cars had been about like that (indicating). That 

is about as nearlv as I can tell it. 

♦ 

Q. When did you first see this red car, which is the car 
that was in collision with your car? A. Yes. 
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Q. This silver car (indicating) is your car. A. Yes. 

Q. As I understand your testimony, you were proceed¬ 
ing south on Columbia Road. A. That is right. 

Q. This car (indicating), which was turning into Con¬ 
necticut Avenue—both of you slowed down? A. Yes. 

Q. Then you proceeded to cross over? A. That 
G9 is right. 

Q. When did you first see this red car, which was 
later in collision with your car? A. Just as soon as T got 
by this car (indicating), where I could get vision, here 
(indicating). 

Q. About how far away from you was this other car 
when you first saw it? A. I guess he was right in here 
(indicating), like this. When 1 came to a stop, 1 saw him 
coming up here (indicating) and come to a stop. And then 
he went right straight into me. 

Q. What part of your car was damaged? A. Left side 
of the front. 

Q. Was the front of your car damaged other than the 
left side? A. Xo. As far as I remember, there was not 
even a scratch on the right fender. I don’t think it even 
touched that part of it at all. 

Q. What happened after the two cars came together? 
A. Just as soon as I could, I got out of the car. You see, 
this door here (indicating) was caught on something here 
indicating), because it jammed the left hand door and I 
could not get out my side of the car. The passenger I had 
with me, it had thrown him up against the windshield when 
I stopped, and it caught his head and the impact hit him. 

And, just as soon as I could get him straightened out, 1 
crawled out. He was bleeding. I did not know how bad 
he was hurt. 

Right away there was a cab come up—where he came 
from I don’t know. This fellow came over and we got him 
out—I think he came down Connecticut Avenue— 
70 and put him in a cab; and I think he went down to 
the hospital. 

I walked over to this car, to find out if there was any¬ 
one hurt; and the lady that was driving the car said there 
was no one hurt there. She seemed to be very much 
frightened. 
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Q. You mean that you talked with the lady driving the 
car? A. Yes, sir. 

Q. You had a conversation with her at that time? A. 
Yes, at that time. I just don’t remember the exact words. 
I naturally wanted to know if there was anybody hurt, 
because that was more important than anything else. The 
only thing I could really get out of her was that she was 
more or less frightened by the accident. 

Q. After the two cars came together was your car moved 
or pushed any distance? A. Yes; it was. I was around 
more or less in this position here (indicating). 

Q. You say that the left door of your car was jammed, 
so that you could not open it ? A. I could not get it open 
at all. 

Q. How far back of the front of your car was that left 
door? A. You mean how far is the door from me? Well, 
I would not sav exactlv how far it is. 

Q. Can you state approximately the number of feet that 
it is from the front of the car? A. Well, I would judge 
about—it is about four feet, four and a half feet, or some¬ 
thing like that, maybe. 

Q. When you were driving down Columbia Road 
71 and before entering the intersection of Connecticut 
Avenue—I will refer to this map, which shows the 
street car track (indicating on the map). Was there a 
street car standing there? A. No; there was not any. 

Q. Were there any cars waiting here (indicating), at a 
standstill, on Columbia Road ? A. No, none at all. 

Q. Was there any car ahead of you when you entered 
Columbia Road—entered Connecticut Avenue? A. You 
mean going in the same direction? 

Q. Going in the same direction. A. No; there was not 

anv. 

* 

Q. Was there any car either to the right or left of you 
as you entered Connecticut Avenue? A. No; not at that 
time. 

Q. Do you know whether there was any traffic coming 
south on Connecticut Avenue? A. I don’t remember now 
whether there were or not. I guess not, because I would 
never have pulled out in there if there were. 
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Q. And you pulled out in here (indicating) after this car 
stopped to let you go through? Is that right? A. That 
is right. But the intersection was clear. 

Q. What do you mean by that? A. I mean there was 
not any cars going either way there. There was only 
one car there at that time; and he came to a stop and let 
me go on by. I would not have crossed over Connecticut 
Avenue if there had been other cars coming down. 

Q. Either coming down or going up Connecticut 

72 Avenue. A. That is right. There were not any 
others there. 

On cross-examination the witness testified as follows: 

Q. Mr. Hardesty, you say you went, when you—that you 
helped to remove your passenger or friend from the truck 
that you were driving immediately following this accident, 
and he got into a taxicab; and then you went over to the 
other machine, to see whether there was anybody hurt; and 
there you had a conversation with Miss Hard, the plaintiff 
in this case. Is that correct? A. That is right. 

Q. Who besides Miss Hard was in that automobile at 
that time? A. I did not see anyone in the automobile at 
that time. 

Q. Anyone at all? Just Miss Hard? A. That is right. 

Q. Did you have a conversation with any gentleman or 
lady there at the car or standing beside it? A. No. 

Q. None at all. A. No, sir. 

Q. I understand that as you came into Connecticut Ave¬ 
nue from Columbia Road, that there were no cars to your 
right or left. A. Except the one that—that stopped. 

Q. I see. You did not see any traffic going north? A. 
No. 

By the Court: 

Q. Any street car? A. No street car. 

By Mr. Baker: 

Q. No street cars and no other vehicles around ex- 

73 cept you and this one? A. That is right. 

Q. Whom you say stopped to let you go by? A. 
That is right. 
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Q. Did lie make any signal to you, to go on through? A. 

I would not know right now whether he did or not. He 
might have. 

Q. You say you came to a stop there. Didn't you, just 
before you came into Connecticut Avenue and he stopped— 
didn’t vou see whether this man was coming through? A. 
\Ye hotli stopped. 

Q. But you stopped, didn’t you? A. That is right. 

Q. Then, when he stopped, did he give you a signal to go 
on through? A. I don’t know that he did. He might have 
or he might not have. 

Q. You know there is a warning signal at that intersec- 
iion which savs “Slow”, that sign facing vou’ You know 
that? A. Sure. That is why I slowed. 

Mr. Joseph McGarraghy. AY hat is that answer? 

Tlie Witness. lie asked me if I saw that slow sign there 
and I said sure, I did, because that is why I slowed down. 

Bv Mr. Baker: 

Q. And you came to a stop? A. That is right. 

Q. And, as you described it, as soon as this mail signalled 
you to go ahead, you did so. Now, may I ask you, when you 
came to a stop, how near the curb, the north curb of 
74 Columbia Road, did you stop, at that intersection, 
assuming that this occurred at Columbia Road, at 
the triangle? A. AVell, I should say right close to the 
street car tracks there; and I would not like to say just 
how far it is. 

Q. That is right here (indicating) ? A. That is right. 

Q. Down hill here (indicating), isn’t it? A. What is 
that ? 

Q. Down hill, down grade, coming down from this place 
(indicating), down to Connecticut Avenue, is down grade, 
is it not ? A. That is right. 

Q. And no other cars passed around there and no street 
car. Was there anything then to obstruct your view of this 
car which was in the intersection and coming up—Miss 
Ilard’s car? A. Anything to obstruct it? 

Q. A’es. A. No; there was not anything to obstruct it. 

Q. Did this car here (indicating), that stopped,—there 
was nothing that would have prevented you from seeing 
Miss Hard’s car in this intersection? A. AVell, that might 
have. To a certain extent I guess it would. 
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Q. I am not asking you whether it might or not. Did 
it obstruct your view? A. The intersection was clear at 
the time and 1 moved out slowly; and when I got past this 
automobile that was standing there, that is when I saw 
Miss Hard’s car. 

Q. It came from somewhere, didn’t it? A. Evi- 

75 dently it did. 

Q. And you did not sec it until then ? A. No. 

Q. Now, you say it was down hill? A. Yes. 

Q. You were in an elevated position, as far as traffic 
coming up Connecticut Avenue from down below was con¬ 
cerned, weren’t you? A. That is right. 

Q. Wasn’t there opportunity to see the car, if you had 
looked ? A. I think I was looking. 

Q. You think you were? A. I know I was looking. 

Q. You tell the jury that you looked up and down and 
there was no traffic on Connecticut Avenue except your car 
and the one that stopped. Now, did you, as a matter of fact, 
look to your left before you started up after this man 
stopped to let you go through? A. Well, it is like this. I 
did not look two blocks away or anything like that. But I 
looked and saw that the intersection was clear, and that is 
when I moved along, slowly. And when I got out here (in¬ 
dicating) her car then was a way down Connecticut Avenue, 
before I ever started out. It had to be. 

Q. It had to be? Did you see it way down Connecticut 
Avenue? A. There was no car there to be seen. 

Q. You did not see that car until just before the 

76 moment of the impact, did you? A. It was not 
around there to be seen. 

Q. There was such a car, in any event, and there was such 
a lady as Miss Hard, who was there. 

(No audible answer.) 

Q. Sir? A. I guess you know. I don’t know. The car 
apparently was coming up Connecticut Avenue. That is 
what I am trying to get out. I know very well it was not on 
the stand still. 

Q. Mr. Hardesty, what was your occupation? What kind 
of work were you doing for the Try-Me Company at the 
time? A. At that time I was foreman over the machinery, 
the bottling department. 
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Q. Did you have a regular truck to drive? A. Not at that 
time of evening. 

Q. You have drivers in the employ of the company? A. 
Yes. 

Q. You were not a truck driver? A. No, sir. 

Q. Were you a bottler at that time? A. That is right. 

Q. How did it happen you were driving this truck? A. 
It was late in the evening, and we had this special order, 
and it came in late, and the fellows had gone home who made 
these deliveries, and Mr. Masterpolis— 

Q. Who is he? A. He was foreman of the warehouse. 
He and I proceeded to make delivery. 

Q. He went along with you as your helper? A. 

77 More or less, I guess you would call it. 

Q. Were you at that time familiar with the streets 
of Washington? A. No, sir, not so much. 

Q. How long had you been in Washington before that? 
A. Approximately a year. 

Q. You were on the business of the company at the time 
of this accident, were you? A. Yes. 

Q. You had previous experience in driving automobiles, 
had vou not? A. Yes. 

Q. Where had you come from? A. Virginia, Berryville. 
Q. What experience had you had in driving trucks in the 
District of Columbia? A. Long before I came here— 

Q. I say, in the District of Columbia. On the streets of 
the District of Columbia? A. Well, ever since I have been 
in Washington. 

Q. You testified in this case at the former trial, did you 
not? A. Yes, sir. 

Q. Wasn’t this question asked of you at that time and 
did you not give this answer: 

“Q. What experience had you had in driving trucks? A. 
Well—you mean here in the District of Columbia? 

78 “Q. Yes. A. I haven’t been driving trucks in the 
District of Columbia.” 

Did you testify so or not? A. I haven’t been employed 
driving trucks. 

Q. I didn’t ask you that question. Did you testify in that 
manner in which I have just read from this record? A. I 
don’t remember whether I did or not; I might have. 
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Q. If you did so testify, it was the truth, wasn’t it? A. 
T have never been employed in the District of Columbia as a 
truck driver; I have driven trucks in the District of Colum¬ 
bia. 

Q. Did you say or not: 

“I haven’t been driving- trucks in the District of Colum¬ 
bia”? 

Answer ves or no. A. I can’t do it. 

The Court: He can’t sav that; he said he does not re- 
member whether he said it or not. 

Bv Mr. Baker: 

Q. Wasn’t this question asked you: 

“Q. You have not been? A. Xo. 

“Q. Except on this occasion? A. Well, I drive my auto¬ 
mobile, somebody’s automobile, something like that, but 
what I mean, I wasn’t in the streets every day. Lots of 
times a week would go bv before I would.” 

Do you remember that testimony or not? A. Well, right 
now I can’t say that I remember the testimony just 
79 like that, but it might be a week would go by that I 
didn’t drive because I didn’t own an automobile. 

Q. You didn’t drive trucks very often, did you? A. No. 

Q. You didn’t have much experience with driving trucks 
in the District except now and then; is that correct? A. 
Yes. 

Q. After the collision, you got out of the truck. Were 
there many people at the scene of the accident ? A. It was 
quite a few gathered afterwards, but not right at that time. 

Q. Did you obtain the names of any witnesses? A. No, I 
didn’t. 

On redirect examination the witness testified as follows: 

Q. Mr. Hardesty, how much experience have you had in 
driving trucks? A. Before I came to Washington, I used 
to drive for C. E. Shanks in Berryville, trucks all over the 
country, hauling horses. 

Q. What is that? A. Where they haul race horses. We 
had one that holds six horses at a time. We hauled to New 
York and just everywhere. 
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Q. How Ion*? had you been driving at that time? A. 
Since I have been 12 years of age, I have been driving a 
vehicle. 

Q. With reference to this Trv-Me car or truck, what kind 
of truck was it? A. It was just a little panel job; more or 
less a light automobile, like an automobile. 

80 Q. What size was it ? A. It was just one of those 
small Chevrolets, I think you would call them a panel 

job, which is just like an automobile with a little truck body 
on the back instead of a back seat. 

The witness was excused. (Tr. 305-322) 

Dr. James A. Cahill, surgeon, Dr. John Allen Talbot, or¬ 
thopedic surgeon, and Dr. J. Duerson Stout, neurologist, 
testified concerning the injuries and ailments alleged to 
have resulted to the plaintiff from the collision on June 30, 
1936, between her automobile and the defendant’s truck. 
(Tr. 322-360) 

Harry Miller testified in substance that as Service Mana¬ 
ger of the Central Auto Works, he examined and made an 
estimate of the cost of repairs to the truck of Trv-Me Bottl¬ 
ing Company; that the truck was struck on the left-hand 
side, in the front, and it was necessary to straighten the line 
of the chassis frame, the front bumper, front axel, front 
wheels; renew the left front brake, left front fender, radi¬ 
ator, windshield glass; repair brake mechanism; repair 
floor boards, and renew steering column gears. The left 
side of the radiator had to be repaired and the left side of 
the bumper was bent. 

Thereupon counsel for the defendant introduced the depo¬ 
sitions taken at St. Louis, Mo. (December 1, 1939) of medi¬ 
cal and lay witnesses, together with exhibits, including 
hospital records etc., concerning plaintiff’s employment, 
illnesses and injuries prior to her coming to this District in 
February, 1936. 

The defendant introduced and read into evidence Section 
25(b) and Section 28(a) of Article VI of the Traffic Regu¬ 
lations of the District of Columbia. 

81 The plaintiff introduced and read into evidence 
Section 21(a) and Section 28(a) of Article VI of the 

Traffic Regulations of the District of Columbia. 
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John Masterpolis testified on direct examination in sub¬ 
stance as follows: 

1 have been employed as a shipping clerk by the Versis 
Food Specialty Company for two years. Prior to that time 
I was in the employ of the Try-Me Bottling Company and 
was so employed on June 30,1936. 

Q. Were you a passenger in an automobile of that com¬ 
pany which was in a collision at Connecticut Avenue and Co¬ 
lumbia Road on that evening? A. Yes, sir. 

Q. About what time of the evening did that occur? A. 
Oh, it was in the neighborhood of dark—between S or 8:30 
at night. 

Q. Where were you in the car? A. I was sitting on the 
right of the driver. 

Q. In the front seat ? A. In the front seat, yes, sir. 

Q. What kind of car was it ? A. It was a little special de¬ 
livery truck. 

Q. Have you any idea of the size of the car as to the 
weight or anything like that ? A. I imagine a three-quarter- 
ton truck. 

Q. Will you explain to the Court and jury what your car 
was doing and how this accident occurred? A. We were 
driving along Columbia Road. We were about to 
82 enter, into Connecticut Avenue, and there at the in¬ 
tersection why we were approached by an on-coming 
car from Connecticut Avenue. 

Q. From Connecticut Avenue. Where was that car? A. 
To the left of us, going north, and we were going south. 

Q. It was going north on Connecticut Avenue? A. Yes, 
the other car was going north on Connecticut Avenue; so 
naturallv we were both in the intersection at one time, and 
we both came to a stop. One of us had to make a move to get 
out of the other's way, so the driver of the car on Connecti¬ 
cut Avenue motioned to us to go along. As we started to g<, 
I noticed another car coming up Connecticut Avenue at—at 
a fast clip, I would say, and we jammed on the brakes im¬ 
mediately again; so with the brakes being jammed on, I was 
pushed up against the w indshield. When the other car came 
and hit us on the left-hand of our front fender, I would say, 
that completely pushed me right through the windshield 
then. 
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I was immediately taken away from there afterwards and 
was taken to Emergency Hospital. 

Q. Was there a slow sign here before you come down Co¬ 
lumbia Road, do you know? A. There is a slow sign just 
before you enter the intersection. 

Q. Did your car slow down at that time? A. We all came 
to considerably—almost a stop there before we proceeded 
on. 

Q. Were there any other cars coming down Columbia 
Road ahead of vou or on the side of vou? A. I didn’t see 
anv. 

83 Q. Was there any street car on the street car track ? 
A. I don't recall ever seeing a street car there. 

Q. So, according to your testimony there were three auto¬ 
mobiles involved in this immediate occurrence? A. Yes. 

Q. Will you take these three automobiles, for the pur¬ 
pose of illustration, and this being your car and this is the 
other car that you referred to, and this is the plaintiff’s car, 
will you place them there to indicate how the accident oc¬ 
curred? A. I am, you see, this is coming south; this is 
headed south (indicating). I do recall, Columbia Avenue 
is at an angle there, and coming into Connecticut Avenue 
this way (indicating) and Connecticut Avenue comes up 
this way (indicating). 

We both approached the intersection together just about 
like this (indicating). I was on this side on the street, and 
the driver was here (indicating). I could not even tell just 
exactly what make of car this was, and the only thing I 
did see was two bright headlights. 

Then, as this car motioned to us to move, we proceeded 
to go on, just as this car was coming up at a very—an angle, 
as this was, as we stopped, then this car came into us. 

Q. Is that the way the two cars came together (indicat¬ 
ing) ? A. At the stop that is the way we were (indicating). 

Q. After your driver saw this car coming into you, what, 
if anything, did he do? A. My driver? 

Q. Yes, of your car, what did he do to avoid the collision? 
A. This door here (indicating)—I was wedged where he 
could not open it to get out. 

84 Q. Well, before the collision took place, when he 
saw the other car, what did he do to avoid the colli¬ 
sion? A. Just as we started he applied his brakes on again. 
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Just as we started I saw this car come up, and this car on 
the left-hand side it had already stopped, so just then we 
applied the brakes ai»*ain, so I seemed to pitch myself up, 
the weight of this car, as he slammed the brakes, and I fell 
forward on the impact, and when this car hit us, that made 
a complete job of me and sent me through the windshield. 

Q. Were you injured? A. Yes, sir, I was taken to Emer¬ 
gency Hospital where I received seven or eight stitches 
in this side (indicating) of the forehead, and one or two 
on this side (indicating). 1 was injured to the knee, but it 
didn’t amount to much. 

Q. What part of the Try-Me car was damaged? A. The 
left-hand side and the windshield, the fender, wheel, door. 
That is about all I recall at the present time. 

Q. After the cars came together, did either one of them 
move? A. No, neither one of them moved because when 
thev all moved, I wasn’t there. 

Q. You mean the impact didn’t move either one of them? 
A. No, sir. 

Q. How fast was your car going when the collision 
actually took place? A. We were at a stop. 

Q. You were at a stop? A. Yes, sir. 

By the Court: 

Q. Was your head thrown into the windshield 
85 when your car stopped or when the collision took 
place? A. I would say my head went through at the 
impact of the accident. I was pushed up to the windshield 
by the brakes and then when the other car hit us, I went 
through then. 

Q. Where was this other ear, which you say had stopped, 
and you came in front of it, with relation to Connecticut 
Avenue? A. Yes. 

Q. Was it in the line of Connecticut Avenue going north? 
A. Yes. 

By the Court: 

Q. What became of that car? A. That I don’t know. 

Q. As the Court understands your testimony, when this 
accident happened this other car was to the right of the 
plaintiff’s car and to the south of the defendant’s car, 
but it stopped, as you say, to let the defendant’s car go 
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bv; is that correct, or don't von know? A. Well, the only 
way this car could go by is to back up and go around. 

The Court. All right, sir. 

The Witness. But, the impact of this car here (indicat¬ 
ing) that hit is, why I imagine it stayed there. 

By Mr. McGarraghy: 

Q. You were taken to the hospital? A. Yes, 1 was taken 
to the hospital. 

On cross-examination the witness testified as follows: 

Q. You say that when the brakes were applied, after the 
second time, of course, it came to a stop, a sudden stop, and 
your head went against the windshield? A. 1 came up close 
to the windshield, yes, sir. 

8(5 Q. Then, holding your head in that position, close 
to the windshield, did vou come back to vour former 
position in the car? A. Xo, I was perched up. 

Q. With, vour head closer to the windshield? A. In small 
trucks, vou don't have verv much room there to relax or 
anything like that; it is only a delivery truck. 

Q. Then while you were in this position with your head 
somewhat close to the windshield, the impact occurred and 
Miss Hard's automobile came against your truck? A. Yes. 

Q. And that impact was what caused your head to go 
through the windshield? A. Yes. It happened so quick, 
it takes longer to say it than it actually happened. 

Q. 1 believe you testified a moment ago, did you not, that 
when the driver saw this truck coming up, the driver of your 
truck, when lit 1 saw the other automobile going north, you 
had called his attention to this car coming up Connecticut 
Avenue? A. Yes. 

Q. And when his attention was called to it, he saw this 
car coming up Connecticut Avenue and he immediately ap¬ 
plied his brakes; is that correct? A. That is right. 

Q. How do you know he saw the car coming up Connecti¬ 
cut Avenue? A. He applied his brakes. 

Q. He applied his brakes, but do you know whether he 

saw the car coming up or not ? A. Well, what would he 

apply his brakes for if he didn’t? 

Q. I am not asking you that; 1 am inquiring from 

vou as to whether vou know whether that driver saw 
» • 
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Miss Ilard’s car come up Connecticut Avenue or not, and 
how do you know? A. Well, lie must have seen the car in 
order to stop and let Miss Hard’s car go by. If Miss Hard 
had swerved her car a little bit, she could have gone by 
without even touching us. 

Q. Did you have some conversation with the driver after 
the accident? A. After the accident I didn’t see the driver 
for about three days. 

Q. You did see him after three days after the accident? 
A. Yes. 

Q. And you had some conversation with him ? A. Yes. 

Q. You know him very well? A. Yes. 

Q. You worked in the same place? A. Yes. 

Q. You discussed the accident with him ? A. Yes. 

Q. Did he— A. (Interposing) We figured that that car 
came up and hit us. We discussed it that way. 

Q. Did he tell you at the time, subsequent to the accident, 
that he saw Miss Hard’s machine come up Connecticut 
Avenue after you directed his attention to it? A. As a 
matter of fact, we both saw it: yes, we both saw it. 

Q. Did he tell you that after the accident that he 
88 had seen it? A. It had to be after the accident. 

Q. You discussed that feature of the case, and it 

was from that conversation that vou derived vour informa- 

» * 

tion that he saw the car come up Connecticut Avenue ? A. 
Yes. 

Q. So it is not within your own knowledge? 

(There was no answer.) 

Q. What did you say your occupation was with the Try- 
Me Bottling Company? A. Shipping Clerk, Special de- 
livcrv man; anvthing that was necessarv to be done. 

Q. You had regular men employed to operate your trucks, 
make deliveries, didn’t you? A. Yes. That night I was 
a helper with Mr. Hardesty. 

Q. What business did the Trv-Me Bottling Company en¬ 
gage in at that time ? A. Beverage. 

Q. What kind of beverage ? A. Soda water, beer, and 
liquor. 

Q. You were out making deliveries this night when it 
occurred? A. Yes, sir. 

Q. You say your car had come to a stop after it passed 
the car which was standing still in the intersection, and just 
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before it came into collision with Miss Hard’s automobile, 
it came to a stop? A. We were at a stop, yes, sir. 

Q. Miss TIard’s automobile came up at a very 

89 rapid rate of speed ? A. I would not say a very rapid 
rate of speed; I would say about 2o or 27 miles an 

hour. In fact, I looked for it to slow up, and not actually 
come up to us, but it didn’t seem to slow. 

Q. And ran into you at 27 miles an hour. When was the 
first time you saw that car? A. As we proceeded and con¬ 
tinued our trip into Connecticut Avenue, I imagine we 
moved from a dead stop; we moved about a foot or two and 
we came in there to a dead stop and we hit. 

Q. If you had only moved a foot or two and then the 
brakes were applied, the car was actually in motion, wasn’t 
it ? A. If we moved a foot or two, that explains itself that 
the car moved just a foot. 

Q. It came to such a sudden stop that it threw your head 
up against the windshield? A. And then Miss Hard’s car 
hit me and I went right through it. 

Q. This is Connecticut Avenue going north. You say 
there was no street car, no automobiles standing still here 
when you reached this point, near the intersection (indicat¬ 
ing) ? A. I didn't see any. 

Q. Where was the car you saw stopped? Point out the 
place on the map? A. I would say the car was stopped 
along here (indicating). Just about here (indicating), as 
we were coining along here (indicating). 

Q. Would you kindly just mark the place with a pencil. 

Mr. Joseph McGarraghy. There is a mark on there. 

Mr. Baker. I know that, but he can put another 

90 mark on there. 

The Witness. My car is along in here (indicat¬ 
ing). 

Bv Mr. Baker: 

•> 

Q. Along there somewhere? A. And the first car, I 
would place it along here (indicating), somewhere. 

Q. It wasn’t on the car track, was it, this car wasn’t 
(indicating) ? A. The car that stopped was on that car 
track although we were on the far pavement, I would say 
about to the right of the car track. 

Q. Then about where was your car when Miss Hard’s 
car struck your car? A. Well, I figure we must have been 
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a quarter of an inch or a half an inch on this map when 
Miss Hard’s car came along. 

Q. Now, you have described the intersection of these two 
lines as about the point of impact; is that correct? A. Yes, 
about. 

Q. In coming toward Connecticut Avenue, was your truck 
moving near the curb or on the street car tracks, or where 
was it ? A. Near the curb or near the street car tracks? 

Q. Yes. A. About the center of the street, I mean— 

Q. About between the street car tracks and the curb? A. 
Yes. 

Q. There were no other vehicles there? The only car 

vou saw in Connecticut Avenue was the one which 
•» 

91 afterwards came to a stop? A. Yes. We were both 
at a dead stop, and this car motioned us to proceed, 
to proceed along. 

Just as we started, this other car came along, just prob¬ 
ably waiting for us to be hit. 

Q. As you came down to this place on Connecticut 
Avenue, before you reached the intersection, you had a 
perfectly clear view all the way down Connecticut Avenue 
and out to a point way below this, didn’t you? A. Yes, 
this car obstructs your view. 

Q. Before you came to this car you had a perfectly clear 
view of the avenue? Did you see this car coming up 
Connecticut Avenue immediately before coming to a stop? 
A. Many times it happens when you come into the inter¬ 
section, and you meet another car— 

Q. Just answer the question. I am trying to find out 
whether you had a perfectly clear view up Connecticut 
Avenue before you reached that intersection. There was 
nothing to obstruct your view; that is, going up Connecti¬ 
cut Avenue, you could look down ? A. Yes. 

Q. When you saw Miss Hard’s car, when you went in the 
intersection—by the way, do you mean by an intersection 
a place the street car tracks and this curb? A. One street 
running into the other. 

Mr. Joseph McGarraghv. Speak louder. 

The Witness. One street running into the other would be 
an intersection. 
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By Mr. Baker: 


Q. You are familiar with the streets of the District 
1)2 of Columbia ? A. Yes. 

Q. Don't you know, as a matter of fact, that the 
intersection of Columbia Road is on a line with that curb? 
Don't you know that Columbia Road there stops or starts 
from a point about on the line with that curb? A. That is 


right. 

Q. So Miss Hard was already in Connecticut Avenue 
making a turn into it going north? A. We were in Con¬ 
necticut Avenue, too, going down Columbia Road. 

Q. In order to go into that intersection, you stopped here 
(indicating) ? A. We slowed up. 

Q. Now, after that, this car which came to a stop, you 
say it was just entering the intersection of Columbia 
Road, but as a matter of fact, it was already there, wasn’t 
it? It was in the intersection, wasn’t it? Isn't that cor¬ 
rect? The car which came to a stop was in the intersec¬ 
tion, and it stopped for you to pass through? A. The car 
that came to a stop was on Connecticut Avenue. 

Q. When you came along here, this car stopped? A. 
We were out of Columbia Road into Connecticut Avenue. 

Q. When you came here you had entered the intersec¬ 
tion, but these cars were already in the intersection? A. 
This car was here (indicating). 

Q. All right. Resume the stand. 


(The witness returned to the witness stand.) 


Q. I believe you said your truck was a quarter-ton 
93 truck? A. Three-quarter. 

Q. A small truck ? A. Yes. 

Q. What kind of truck was it? A. Chevrolet. 

Q. Do you know what kind of automobile Miss Hard 
was operating at that time? A. Xo, sir. 

Q. Your car came to a stop when the driver put on the 
brakes. Miss Hard’s car ran into it traveling at the rate 
of 25 to 27 miles an hour. 

Do I understand you to testify that neither car moved 
after the impact except maybe two or three inches? A. 
After the impact I wasn’t there. 

Q. You weren't there? A. I was taken away. 
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Q. Did you testify neither of these cars were moved? 

After Miss Hard’s car struck yours, in striking; it, it didn’t 

move vour car? Didn't vou so testify on direct examina- 
* * * 

tion? A. Oh, I can’t say whether the cars moved any at 
all; we were at a standstill, and I imagine any ear, on¬ 
coming-, that hit us, would move us just, I guess, some¬ 
thing like that (indicating), but then again I didn’t stay 
there. 

Q. You don’t know whether it moved or not after the 
collision, do you? A. I would say 1 put it that way (in¬ 
dicating). 

Q. You don’t know that, do you? A. I don’t think 1 
stayed there much, more than a half a minute after the 
accident occurred. 

1)4 Q. Don’t volunteer any information. If you don’t 
know, why did you testify, if you did so testify, on 
direct examination, that the impact, this force of the ma¬ 
chines coming together, moved neither of these cars, that 
they both stopped still ? A. We was stopped still when we 
got hit. 

Q. Were you perched on the edge of the seat just before 
this collision because of the way your driver was driving 
or why were you sitting back in that seat? A. I don’t re¬ 
call at that time just why I was sitting in that position. 

Q. You were perched on the edge of the seat ? A. Yes, 
I would sav something like this—I don’t know—I didn’t 
know much—I was new—of the city, and I was trying to 
learn the city, to see and observe the best I could, whatever 
came across me. 

Q. You have described in some detail the damage that 
was done to your automobile, just where it was struck, and 
the damage that was done to the radiator, and so forth. 

Did you become unconscious as a result of this collision? 
You say you got out of the car and you were immediately 
taken to the hospital ? A. Yes. 

Q. How do you know what damage was done to the truck ? 
A. I saw it the very next day or the second day. 

Q. How long were you in the hospital? A. I was just 
that night; that is all. I was in the hospital about two 
hours. 

Q. You saw the car the following day or the day after? 
A. The following day afterwards, yes, sir. 
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95 Q. You do not know what happened to the car in 
the meantime, do you? To the truck? A. In the 

meantime between the accident and the time I saw it? 

Q. As a matter of fact, you don’t know of your own knowl¬ 
edge what damage was done to this truck? A. Yes. 

Q. You didn’t see it? A. I know it was so badly messed 
up that we had to get a new one. It was beyond repair, I 
would say. 

Q. I understood you to say on direct examination that 
because of the lights you could not tell what make of car it 
was that had stopped. That is the car which you say 
stopped to let you pass in the intersection? A. With two 
lights shining in your eyes there, it is pretty hard to dis- 
tinquish the make of the car. 

Q. But, as I understand you, the lights which prevented 
you from determining anything about the car didn’t in¬ 
terfere with your seeing the driver of this car motioning 
you to come through? It didn’t blind you? A. You could 
see the motion of his hand, motioning you to come bv. 

Mr. Baker. That is all. (Tr. 373-388) 

The defendant rested. 

The following testimony in rebuttal was given on behalf 
of the plaintiff: 

Robert D. Chew testified in substance that he is 46 years 
of age and since his return has been living in Washington 
for three years and is now employed in the General Ac¬ 
counting Office; that he knew Miss Hard in Kirk- 

96 wood, Missouri, when he was then 14 years of age, 
and that now she is about 51 years of age. (Tr. 389) 

There was no cross-examination of this witness. 

Honore E. Hard testified in rebuttal in substance as 
follows: 

While inspecting a cafeteria for the Southwest Bell Tele¬ 
phone Company in Kansas City, Missouri, I became ill and 
was informed by a Christian Scientist operator that I had 
a streptococcus infection. After I returned to the Bell 
Telephone Company I was examined by Dr. Robert E. 
Wilson who removed my tonsils but he did not treat me 
for the streptococcus infection. This operation took place 
in a hospital in Kansas City, Missouri, in 1933. 
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N. J. Cinciotta testified in rebuttal on behalf of the plain¬ 
tiff in substance as follows: 

I am a shorthand reporter connected with the firm of 
Hart & Dice who reported the former trial of this case 
of Hard vs. The Try-Me Bottling* Company. In my capa¬ 
city as such shorthand reporter I took the testimony of 
the witness Hugh Gordon Hardestv on Thursdav, Januarv 
25, 1940. I have with me my original shorthand notes and 
a copy of the transcript of testimony of said witness taken 
on that date, and the question “'What experience had you 
had in driving* trucks?” appears in my shorthand notes 
and also on page 157 of the record of the previous trial. 

Q. Commence with the question: “What experience had 
you had in driving trucks ?” A. (Reading): 

“Q. What experience had you had in driving 
97 trucks? A. Well—you mean here in the District 
of Columbia? 

“Q. Yes. A. I haven’t been driving trucks in the Dis¬ 
trict of Columbia. 

“Q. You haven’t been? A. No.” 

Q. Were those notes taken at the time that he gave his 
testimony? A. Yes, sir, they were. 

Q. Were they taken by you ? A. Yes, they were. 

Q. And are they true and correct? A. Yes. 

On cross-examination the witness testified as follows: 

Q. Would you read the next question and answer. Mr. 
Reporter? A. (Reading): 

“Q. Except on this occasion? A. Well, I drive my 
automobile, somebody else’s automobile, something like 
that, but what 1 mean, I wasn’t in the streets every day. 
Lots of times a week would go by before I would.” 

(Tr. 402-405) 

There was no rebuttal offered on behalf of defendant. 

It was agreed between counsel that any additional ap¬ 
plicable traffic regulations, not heretofore pleaded, may be 
offered and read into the record the same as if they had 
been formally pleaded. (Tr. 365) 

9S Thereupon, the following discussion occurred con¬ 
cerning Plaintiff’s Prayer No. 3: 

The Court: I notice you have a last clear chance prayer 
here. Now, apparently on last clear chance where there 
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are two automobiles, it was not the same thing as where 
there is a train striking an automobile or where an auto¬ 
mobile strikes a pedestrian. Where two come together, the 
last clear chance doctrine could be invoked by either side, 
as far as that is concerned. There is no reason why because 
one party saw fit to sue another that he should have the 
right to invoke the last clear chance. 

Mr. Baker. The plaintiff in this case was already in this 
intersection going north. 

The Court. The Court does not think that the doctrine 
applies here. Just because you name it Connecticut Ave¬ 
nue, you might just as well name it Columbia Road. Both 
streets come together. The mere fact that you see lit to 
name one Connecticut Avenue and another Columbia Road 
does not change the physical situation at that point. This 
is the sort of accident that could have happened without 
actionable negligence on either side. The Court is, how¬ 
ever, not intimating that it did, but it could have happened 
that way very readily. 

It seems that the last clear chance doctrine is onlv in- 

* 

voked where the parties are occupying very different po¬ 
sitions, not where they occupy practically the same posi¬ 
tion, or the same relative positions. 

Is that your view ? 

Mr. Joseph McGarraghy. That is my view, yes, sir. 

The Court. I will hear you, of course; I am not 
99 ruling, I am just making a suggestion. 

Mi-. Baker. Well, the plaintiff was moving north, 
and she had no reason, according to the plaintiff’s testi¬ 
mony, that this fellow coming along, coming into this sec¬ 
tion without stopping— 

The Court. lie said he stopped still and she ran into 
him. 

Mr. Baker. Yes. 

The Court. If the doctrine of last clear chance applies 
in this case, it can be invoked by the defendant also. 

Mr. Baker. I see no reason whv it could not. It might, 

* O 7 

but if he saw her or could have seen her in a position of 
danger— 

The Court. And if she saw him or could have seen him 
in the same position. 



HARD VS. TRY-ME BOTTLING CO. 


67 


Mr. Baker. There is no such law, that I know of, of 
last clear chance for the defendant, unless he has a cross 
suit and is asking for affirmative relief. 

The Court. If the plaintiff in this case can invoke the 
doctrine, then there is no reason why the defendant cannot 
invoke the doctrine. If it is last clear chance for the plain¬ 
tiff, it is just as much last clear chance for the defendant. 
The mere fact that a party sues another does not give them 
a legal right that they would not have occupied if they were 
on the other side. 

Mr. Baker. No. Certainly, the defendant is not think¬ 
ing of last clear chance. He is glad to get out of it; he is 
not asking for affirmative relief. 

If she had deliberately put herself there, and yet the 
position was inescapable, the danger was inescapable, and 
this man saw her or could have seen her, under those 
100 circumstances he could have avoided the collision, 
then it was his duty to do so, and failure to do it 
would be an act of negligence on his part. 

The Court. It is quite a case any how. The defendant 
said he was standing still, and the plaintiff was going three 
miles an hour and then they hit. It is a great case when 
you get down to it. (Tr. 406-408) 

Thereupon the plaintiff requested the Court to give the 
following among other instructions to the jury, but the 
Court refused so to do, to which action of the Court the 
plaintiff then and there noted an exception: 

Plaintiff’s Prayer No. 3 

“You are instructed that should you find that the plain¬ 
tiff may have been guilty of negligence which contributed 
to the accident and the injuries by putting herself in a po¬ 
sition of peril which was inescapable or to which she was 
oblivious, yet if thereafter the defendant saw or had he 
been in the exercise of reasonable care would have seen the 
position in which she was, and then had opportunity by 
the exercise of reasonable care and prudence, and failed to 
exercise reasonable care to save her from the consequences 
of her negligence and failed to use reasonable care to avoid 
the accident, and that was the proximate cause of the col¬ 
lision, your verdict must be for the plaintiff.’’ 

Thereupon the Court charged the jury as follows: 
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Gentlemen of the jury, the Court is of the opinion that 

the instructions granted by the Court yesterday adequately 

cover the necessary law in this case necessary for vour 

•> « •> 

information, you being the sole judges of the facts. 

Counsel have requested the Court this morning to 

101 read these prayers, which are the instructions of the 
Court, and to read these instructions of the Court 

to the jury, which, of course, the Court is very glad to do. 

Now, the instructions granted by the Court at the in¬ 
stance of the plaintiff are these: 

Plaintiff's Prayer No. 1 

“You are instructed that it was the duty of the defen¬ 
dant by its agent the driver thereof, in operating its truck 
to keep a proper lookout; therefore, if you find that the 
defendant in so operating its truck did not keep the proper 
lookout, and that such failure to so operate said truck was 
the proximate cause of the collision in question, then the 
defendant was guilty of negligence.” 

Plaintiff's Prayer No. 2 

“You are instructed that under the Traffic Law and Reg¬ 
ulations in force at the time and place of the accident in 
question, no person shall drive a vehicle upon the highway 
carelessly and heedlessly in wilful or wanton disregard of 
the rights or safety of others, or without due caution and 
circumspection or at a speed or in a manner so as to en¬ 
danger or be likely to endanger any person or property; 
and that a vehicle approaching an intersection shall slow 
down and be kept under such control as to avoid colliding 
with pedestrians or vehicles, and the driver thereof shall 
yield the right-of-way to a vehicle which has entered the 
intersection; therefore, if you find that the defendant, by its 
said agent, did not operate its said truck in compliance with 
all or any of said traffic regulations, and that such failure 
to so operate its said automobile was the proximate cause 
of the collision in qestion, then the defendant would 

102 be guilty of negligence.” 

Plaintiff's Prayer No. 4 

“You are instructed that if your verdict is for the plain¬ 
tiff, it should include such sum as will fairly and reason¬ 
ably compensate the plaintiff for the physical injuries and 
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mental anguish which she lias suffered and will hereafter 
suffer, her permanent injuries, if any, her past and future 
medical and hospital expenses, and her past and future 
loss of earnings, resulting from the physical injuries sus¬ 
tained as a result of the accident of June 30, 1936. 

“And, if you further find from the fair preponderance 
of the evidence that the arthritis of the hip from which the 
plaintiff is now suffering, if the jury shall so find, is a 
natural result of the accident then you should include in 
your verdict such additional sum as will fairly and rea¬ 
sonably compensate the plaintiff for the physical and men¬ 
tal anguish which she has suffered and will hereafter suf¬ 
fer, her permanent injuries, if any, her past and future 
medical and hospital expenses and her past and future loss 
of earnings resulting from said arthritis. 

“And, if you further find from a fair preponderance of 
the evidence that the streptococcus infection which she suf¬ 
fered on or about September 1, 1936, if the jury shall so 
find, was the natural result of the accident, then you should 
include in your verdict such additional sum as will fairly 
and reasonably compensate the plaintiff for the physical 
and mental anguish which she has suffered and will here¬ 
after suffer, her permanent injuries, if any, her past and 
future medical and hospital expenses and her past and 
future loss of earnings, resulting from said streptococcus 
infection.” 

103 Now, the prayers, so-called, or the instructions of 
the Court, granted by the Court at the instance of 
the defendant, are as follows: 

Defendant’s Prayer No. 2 

“The jury is instructed that the burden is upon the 
plaintiff to prove by a preponderance of the evidence that 
the automobile collision which occurred at Columbia Road 
and Connecticut Avenue on the evening of June 30, 1936, 
and the injuries resulting therefrom were proximately 
caused by the negligence of the defendant, and unless you 
do so find, then your verdict must be for the defendant.” 

Defendant’s Prayer No. 3 

“You are instructed that it was the duty of the plaintiff, 
in operating her automobile, to keep a proper lookout; 
therefore, if you find that the plaintiff in so operating her 
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automobile, did not keep a proper lookout and that such 
failure to so operate her automobile contributed to the 
collision in question, then your verdict must be for the 
defendant.’ ’ 

Defendant’s Prayer No. 4 

“You are instructed that under the Traffic Law and Reg¬ 
ulations in force at the time and place of the accident in 
question, no person shall drive a vehicle upon the highway 
carelessly and heedlessly in wilful and wanton disregard of 
the rights or safety of others or without due caution and 
circumspection or at a speed or in a manner so as to en¬ 
danger or be likely to endanger any person or property; 
and that a vehicle approaching an intersection shall slow 
down and be kept under such control as to avoid colliding 
with pedestrians or vehicles, and the driver thereof 
104 shall yield the right of way to a vehicle which has 
entered the intersection, and that when two vehicles 
enter an intersection at the same time, the driver of the 
vehicle on the left shall yield to the driver on the right; 
therefore, if you find that the plaintiff did not operate her 
automobile in compliance with all or any of said traffic 
regulations, and that such failure to so operate her said 
automobile contributed to the collision in question, then 
your verdict must be for the defendant.” 

Defendant’s Prayer No. 5 

“You are instructed that under the Traffic Law and Reg- 
ulations in force at the time and place of the accident in 
question, no driver may attempt to pass another vehicle 
going in the same direction on any highway except where 
there is an unobstructed clear course ahead, and no driver 
shall attempt to pass another vehicle going in the same di¬ 
rection at any street intersection unless the same be con¬ 
trolled by automatic traffic signals or a police officer; there¬ 
fore, if you find that the plaintiff did not operate her auto¬ 
mobile in compliance with this regulation, and that such 
failure on her part to operate her said automobile caused 
or contributed to the collision in question, then your ver¬ 
dict must be for the defendant.” 
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Defendant’s Prayer No. 6-A 

“Even if you find by a fair preponderance of the evi¬ 
dence that the collision in question was due to the negli¬ 
gence of the plaintiff, you may not include in your award 
any allowance for the illness of September 1,1936, and any 
residuals thereof, unless you further find by a fair prepon¬ 
derance of the evidence that the accident on June 30, 1936, 
was the proximate cause of the illness commencing 
105 on September 1, 1936. In deciding this question, you 
must not indulge in speculation and before you can 
find that said illness and the residuals thereof were due to 
this accident, you must be satisfied by a fair preponderance 
of the evidence in this case to that effect.” 

Defendant’s Prayer No. 8 

“You are the sole judges of the facts and of the truth or 

falsitv of the testimony which vou have heard and of the 
* • » 

weight which should be given to the testimony of each wit¬ 
ness. In reaching your decision, you should take into con¬ 
sideration the interest or lack of interest of the witness, 
and the question of whether or not the testimony of a wit¬ 
ness is consistent with your normal experiences in every¬ 
day life. If you believe that any witness has testified 
falsely to any material fact, you may disregard the entire 
testimony of that witness. If, after testing all of the evi¬ 
dence which vou believe is credible, vou feel that the 
evidence is evenly balanced between the plaintiff and the 
defendant, on any material issue in the case, then you must 
decide that issue in favor of the defendant.” 

Defendant’s Prayer No. 9 

“You are instructed that there is no evidence in this 
case that the plaintiff had sutfered any prior attacks of 
enteritis, and therefore, you are instructed to ignore that 
part of the testimony given by Dr. Ruffin based upon an 
alleged history of two previous attacks of enteritis.” 

Now, gentlemen, you may retire and consider of your 
verdict. (Tr. 424-430) 

Thereupon the jury retired and thereafter returned a 
verdict for the defendant. 

The foregoing statement contains such portions of 
the testimony and proceedings in the trial of the 
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above-entitled action as is necessary to explain the rulings 
of the trial court upon the issues involved. 

It is hereby stipulated by and between the parties to the 
above-entitled action, by their attorneys, that the accom¬ 
panying exhibits are the original photographs and map in¬ 
troduced in evidence at the trial of said action and here¬ 
inabove referred to, and may be exhibited to the Court of 
Appeals on the argument and considered by the Court of 
Appeals as a part of the record of said action. 

THOMAS M. BAKER 
Attorney for Plaintiff. 

JOSEPH C. McGARRAGIIY 
Attorney for Defendant . 

107 Order Directiny Oriyinal Exhibits Be Sent 
With the Transcript of Record on Appeal 

Filed August 27 1940 

# # * 


Cpon consideration of stipulation of counsel, filed herein, 
it is, by the Court, this 27th day of August, 1940, 

Ordered: That the original exhibits, in lieu of copies 
thereof, be sent to the United States Court of Appeals for 
the District of Columbia with the transcript of record in 
the above-entitled action. 


DAVID A. FIXE, 

Justice. 


10S 


Verdict and Judy went 
Filed April JO 1940 


This cause having come on for hearing on tin* 24th day 
of April, 1940, before the Court and a jury of good and 
lawful persons of this district, to wit: 


Campbell II. Plugge 
Lewis E. Payne 
Virley R. Rudd 
Joseph J. I laimn 
Could H. Saulsbury 
Forrest F. Burgess 


Philip B. Swann 
II. ('linton Smith 
Robert D. Core 
Archibald T. Vann 
John R. Gilliam 
Strother R. Asquith 
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who, after having boon dulv sworn to well and trulv trv 
the issues between Ilonore E. Hard, plaintiff and Try-.Me 
Bottling Company of Washington, defendant and after this 
cause is heard and given to the jury in charge, they upon 
their oath say this 30th day of April, 1940, that they tind 
for the defendant against said plaintiff. 

Wherefore, it is adjudged that said plaintiff take nothing 
by this action, that said defendant go hence without day, 
be for nothing held and recover of plaintiff his costs of de¬ 
fense. 

CHARLES E. STEWART, 
Clerk 

By PAUL A. DAWSON, 

Assistant Clerk. 

By direction of 

‘.JUSTICE GOLDSBOROUGH 
109 Order Overruling Motion for Noe Trial 

Filed May 17 1940 
# * # 

Upon the coming on for hearing of the motion filed herein 
the plaintiff Honore E. Hard, for a new trial, it is this 17th 
day of May, 1940, order that said motion be, and the same is 
hereby overruled. 

CHARLES E. STEWART, 

Clerk 

By PAUL A. DAWSON, 

Assistant Clerk. 

Bv direction of 
JUSTICE GOLDSBOROUGH 


Order Fixing Fond for ('osts on Appeal 

Filed May 25 1940 

* * * 

Upon motion of the plaintiff to fix the amount of bond 
for costs on appeal, it is bv the Court, this 22nd dav of 
May, 1940, 
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Ordered that Ihc amoimt of the bond for costs on appeal 
shall be Fifty ($30.00) Dollars cash, or a One Hundred 
($100.00) Dollar bond. 

T. ALAX GOLDSBOROUGH, 
Justice. 

110 Notice of Appeal 

Filed June 4 1940 

# * # 

Notice is hereby < 2 ;iveil this 4th day of June, 1940, that 
Honore F. Hard, plaintiff in the above entitled cause, 
hereby appeals to the United States Court of Appeals for 
the District of Columbia from the judgment of this Court 
entered on the 17th day of May, 1940, in favor of Try-Mc 
Bottling Company, of Washington, 1). C., defendant against 
said Honore K. Hard, plaintiff. 

THOMAS M. BAKKR, 

Attorney for Plaintiff. 

Memoranda 

June 4—1940. 

$50 cash deposited by Baker for costs on appeal. 

July 10—1940. 

Time for filing transcript of record in United States 
Court of Appeals postponed to and including August 31, 
1940. 

111 Statement of Points Upon TT7w7/ Appellant 

Intends to Rely on Appeal 

Filed August 24 1940 
* * # 

The Court erred in denying plaintiff’s prayer No. 3. 

THOMAS M. BAKER, 

Attorney for Plaintiff. 
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As#i(jinncut of Errors 

Filed August 24- 1940 


The Court erred in denying plaintiff’s prayer Xo. 3. 


THOMAS M. BAKHR, 

Attorney for Plaintiff. 


113 Designation of Record on Ay peal 

Filed August 24 1940 
# # * 

The Clerk of the Court will kindly prepare record on 
appeal in the above-entitled action, and will include therein 
the following: 

1. Declaration. 

2. Pleas. 

3. Memorandum: Leave to amend declaration by inter¬ 
lineation granted. 

4. Statement of proceedings at trial. 

5. Verdict. 

(i. Judgment. 

7. Xotice of appeal. 

8. Memorandum: (’ash deposited for costs on appeal. 

9. Order extending time to tile record on appeal. 

10. Statement of points on which appellant intends to 
rely on appeal. 

11. Assignment of errors. 

12. This designation. 

THOMAS M. BAKKR, 

Attorney for Plaintiff. 

I hereby certify that on the 23rd day of August, 1940, I 
served the foregoing designation of record on appeal on 
Joseph C. McOarraghv, Ksquire, attorney for the defend¬ 
ant, by handing a copy thereof to said attorney at his ad¬ 
dress, Xo. 1331 (I Street, X. \\\, Washington, I). ('. 

THOMAS M. BAKKR, 

Attorney for Plaintiff. 
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Counter D< signal ton of Record on Appeal 
Filed August 24 11)40 


None. 

.JOSFPIl C. McGARRACillY, 
Attorncij for Defendant. 

115 District Court of the Fnited States 

For the District of Colinnhia 

Fnitki* Sta'i ks ok Amkiuca. 

Dtsfnef <d (‘otninhia. ss: 

1. Charles K. Stewart. Clerk of the District Court of the 
Failed States for the District of Columbia, hereby certily 
the fore”'oiau' papers numbered from 1 to 114. both inclu¬ 
sive, (exceptinu the statement of testimony and proceed¬ 
ings ;it trial, as to the accuracy of which counsel have stipu¬ 
lated). to be a true and correct transcript of the record, ac¬ 
cording to directions ot counsel herein liled, copies ol 
which are made part of this transcript, and in accordance 
with Rule i •) (c ) ot the 1* ederal Rules ot ( ivil Procedure 
for the District Courts of the Fnited States, in cause Xo. 
"s'.>7C»D at Law. wherein llonore F. Hard is Fiaintiff and 
Try-Me Rotiliu.u Company ol Washington. D. a corpo¬ 
ration, is Defendant, as the same remains upon the files and 
of record in said ( ourt. 

In j, -t in'iin'. w here' 1. 1 tuTeim o subscribe my name and 
affix the sea! of said Court, at the City of AVashinuton. in 
said District, this 2" > :h day of August, 11*411. 

CI1ARLHS Id. STFWART, 
Clerk 

P,y Cl I AS. R. COFLIX. 

(Seal) Assistant Clerk. 

Fndorsed on (’over: Xo. <<•)•» Il.ard. Appellant, vs. 
Trv Me I><»111 i 11 Co. Fnited States Court of Appeals for 
the District of Columbia Filed Aim 21) 11*40 .Joseph \\ . 
Stewart. Clerk. 
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IN THE 


United States Court of Appeals for the 
District of Columbia 

APRIL TERM, 1940 


No. 7753 


HONORE E. HARD, Appellant, 
vs. 

TRY-ME BOTTLING COMPANY OF WASHINGTON, 

D. C., A CORPORATION, APPELLEE. 


BRIEF FOR APPELLANT. 


Jurisdictional Statement. 

The appellant is herein designated as plaintiff and the 
appellee as defendant, conforming with the alignment of 
the parties in the Trial Court. 

This case is an appeal taken by Honore E. Hard, plain¬ 
tiff below, from judgment entered by the District Court of 
the United States for the District of Columbia upon the 
verdict of a jury (R. 72-73). The judgment was entered 
on April 30, 1940 (R. 73). Order overruling motion for a 
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new trial was entered on May 17, 1940 (R. 73). Notice of 
Appeal was filed June 4,1940 (R. 74). Cash was deposited 
for costs on appeal on June 4,1940 (R. 74). 

The jurisdiction of the court is conferred by Code D. C. 
1910, Sec. 226 (Code I). C. 1929, Title IS, Sec. 26). 

The plaintiff’s declaration, as amended, alleged that she 
was injured while driving her automobile northward on 
Connecticut Avenue, through the intersection with Co¬ 
lumbia Road, Northwest, in the District of Columbia, by 
the defendant’s negligence in operating its truck westward 
on Columbia Road into the said intersection and in failing 
to comply with the doctrine of the last clear chance, thereby 
causing said truck to collide with plaintiff’s automobile 
(R. 1-5). The defendant’s pleas denied all allegations of 
negligence, averred the collision was caused by plaintiff’s 
negligence and by her contributory negligence (R. 5-6). 

Statement of Case. 

The evidence in the case is set forth, in extenso, in the 
record (R. 7-65). The only evidence pertinent to the re¬ 
fusal of the court to instruct the jury on the doctrine of 
the last clear chance is, in substance, stated in this brief. 

On the night of June 30, 1936, the plaintiff was driving 
her car northward on Connecticut Avenue. She was accom¬ 
panied by friends, including John V. Baulsir, who was 
seated to her right on the front seat. They were on their 
way to the Dresden Apartments on Connecticut Avenue 
(R. 7,24,28). 

While driving through the intersection of Connecticut 
Avenue and Columbia Road she stopped in traffic halted by 
a red traffic signal light at Connecticut Avenue and Cali¬ 
fornia Street. A streetcar and at least one automobile, west¬ 
bound on Columbia Road, were stopped alongside of each 
other at the east side of the intersection. 



When the traffic light changed from red to green she . 
started her car in low gear—was going about 5 miles an 
hour in northbound traffic, when a car (defendant’s truck) j 
suddenly shot out from Columbia Road, on her right and 
immediately in front of her, and collided with her car— j 
she was rendered unconscious by the force of the impact and ! 
remained unconscious until she became somewhat revived 
at the Dresden Apartments where she had been removed ; 
following the collision (R. 29-32, 7-10). 

The plaintiff’s car stopped, the streetcar was stopped and j 
an automobile had stopped next to the streetcar. Plain¬ 
tiff started her car across (in front of) the stopped street- 1 
car and automobile when another automobile (defendant’s I 
truck) which they could not sec, traveling about 15 miles an ; 
hour between the stopped automobile and the curb, came 
through without slowing down and collided with plaintiff’s 
car (R. 8). 

Defendant’s testimony showed that the driver of de¬ 
fendant’s truck, accompanied by a helper, just before j 
the collision was driving “south” down Columbia Road j 
approaching the intersection of Connecticut Avenue. There ! 
was a “Slow” sign there; and an automobile was coming 
north on Connecticut Avenue; both slowed down; the 
truck practically stopped—the automobile stopped. He put j 
the truck in second gear and started off. When the truck j 
was passing in front of said automobile he, for the first I 
time, saw another car (plaintiff’s) coming north up Con- j 
necticut Avenue on the lefthand side of the stopped auto- j 
mobile. He slammed on his brakes and stopped the truck ! 
suddenly; the other car (plaintiff’s) stopped and then came ^ 
right straight into the truck. 

There was no streetcar and no automobile standing on j 
Columbia Road at the intersection, and no automobile ahead j 
of him on Columbia Road going in the same direction when i 


i 
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he entered Connecticut Avenue. The intersection was clear. 
There were not any cars going either way. The only car 
there at that time was the one which had stopped to let him 
go by (R. 48-49, 55-57). 

The right to apply the doctrine of the last clear chance to 
this case was discussed (R. 65-67). The Trial Court re¬ 
fused to instruct the jury on that doctrine and refused plain¬ 
tiff’s prayer No. 3 on the doctrine of the last clear chance; 
to which action the plaintiff was granted an exception 
(R. 67). 

The charge of the Trial Court to the jury was confined to 
reading the prayers of the plaintiff and the defendant, re¬ 
spectively, which had been granted (R. 6S-71). 

The plaintiff, with the consent of the defendant, intro¬ 
duced in evidence as exhibits a map made for the defend¬ 
ant’s attorneys and photographs made for the plaintiff’s 
attorney, showing the intersection of Connecticut Avenue 
and Columbia Road, Northwest, which, as stipulated herein, 
may be exhibited to and considered by this Court as a part 
of the record in said action (R. 7, 72). 

A more complete statement of the evidence pertaining to 
the issue in this case is set forth in the Argument, infra. 

Statement of Points. 

The Trial Court erred in denying plaintiff’s prayer No. 3 
on the doctrine of the last clear chance. 

Summary of Argument. 

The Trial Court erred in refusing to instruct the jury on 
the doctrine of the last clear chance. 

Argument. 

The sole issue in the case may be stated in the following 
question: Was there evidence to show that (1) the plaintiff 
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was in a position of danger; (2) that she was oblivious of j 
her danger; (3) the defendant, by its agent, the driver of j 
its truck, was aware, or by the exercise of reasonable care, i 
should have been aware, of plaintiff’s danger and oblivious- j 
ness; and (4) the defendant, by its agent, the driver of its j 
truck, was able to stop the truck and avoid the collision j 
thereof with plaintiff’s automobile after he became aware, 
or should have been aware, of this danger and obliviousness 
and failed to do so ? If so, then the Trial Court should have 
granted the plaintiff’s prayer No. 3 on the doctrine of the 
last clear chance and charged the jury accordingly. Jack- j 
son vs. Capital Transit Co., 99 F. (2d) 380, 69 App. D. C. ! 
147-149. 

! 

That the plaintiff was in danger of serious injury and was j 
oblivious of her danger is shown from the testimony of 
plaintiff and of plaintiff’s witness, John V. Baulsir, con¬ 
cerning the plaintiff’s actions at the time of the accident 
as follows: 

j 

Honore E. Hard, plaintiff, testified on direct examina¬ 
tion : That about 9:30 P. M., June 30, 1936, she was driv- I 
ing her Chevrolet sedan automobile northward on Connecti¬ 
cut Avenue, accompanied by friends, including John V. 
Baulsir, seated to her right on the front seat. There were j 
three lanes of northbound automobile traffic. She was driv- j 
ing in the center lane through the intersection of Columbia | 
Road, crossed the streetcar tracks extending eastward j 
from Connecticut Avenue into Columbia Road, and stopped j 
in traffic halted by a red traffic signal light at California I 
Street. A streetcar and at least one automobile, westbound 
on Columbia Road, were stopped alongside each other at 
the east side of the intersection. When the traffic light 
changed from red to green she started her car in low gear; 
it was going slowly in northbound traffic—about 5 miles an j 
hour; an automobile going in the same direction passed to j 

i 

{ 

j 

i 
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her right. Suddenly a car (defendant’s light delivery Chev¬ 
rolet truck) shot out from Columbia Road and collided with 
her automobile. // came from her right and immediately in 
front of her — she. could not have done anything; if she had 
tried to turn the other way she would have run into traffic. 
There had been traffic to her left going northward. When 
she started her car (before the collision) there was traffic 
on both sides of her, going in the same direction. She 
knows the man on her right passed her on the right. She 
did not see a car to her right stop; there was no car at a 
standstill to her right about the time she reached the point 
of collision. She was rendered unconscious by the force of 
the impact, and remembered nothing thereafter until she 
somewhat regained consciousness lying on a bed at The 
Dresden Apartment, to which she had been removed follow¬ 
ing the collision. Mr. Wilkinson and Mrs. Cockrell, who 
were passengers in plaintiff’s car at the time of the colli¬ 
sion, and other persons were in said apartment (R. 29-32). 

On cross-examination the plaintiff testified: Her car had 
crossed the car tracks and come to a stop because of the 
traffic light at the corner of California Street and Connecti¬ 
cut Avenue. The light was holding traffic in a continuous 
stream from California Street down Connecticut Avenue to 
the west car tracks. She came to a stop because the cars 
ahead had stopped. There was a lane of traffic to her right 
—she was in the second lane of traffic. Thinks, is not sure, 
there was traffic to her left when she started up. When she 
stopped there was a car to her right, a car to her left and 
cars ahead of her in her lane; she was then quite near but 
not too close to the car immediately in front of her; does 
not think there was room enough for a car to have passed 
between them. She remained stopped west of the car tracks 
perhaps a second and then went on with the other traffic. 
She first saiv the Try-Mc car ivhcn it was about to hit her. 
There was a car waiting to enter Connecticut Avenue; there 
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were two or three ears and a streetcar stopped. Does not ; 

i 

know how the truck happened to come down Connecticut j 
Avenue when entering it; did not know it until the truck 
was about to hit her. Her car was then going about five j 
miles an hour. (R. 33-37) 

j 

John V. Baulsir testified on direct examination: On j 
June 30, 1936, between nine and ten o’clock p. in., he and j 
others were passengers, in an automobile operated by the | 
plaintiff. He was seated to the right of plaintiff. They 
were traveling northward on Connecticut Avenue, to the 
right of the streetcar tracks. They came through Connecti¬ 
cut Avenue, turned and stopped just about the car tracks; 
there were automobiles and a streetcar coming south. The 
plaintiff’s car stopped, the streetcar was stopped and an 
automobile stopped next to the streetcar and they prac- j 
tically gave plaintiff a signal to go ahead. Plaintiff started 
her car across (in front of) the stopped streetcar and auto- j 
mobile when another automobile (defendant’s truck), which 
thev could not see, traveling about 15 miles an hour between 
the stopped automobile and the truck came through without \ 
slowing down and collided with plaintiff’s car. The force 
of the impact rendered her unconscious. She was still un¬ 
conscious when she was taken away. He remained with 
plaintiff’s car about an hour until the automobile people ; 
took it away. A little to the left side, but practically the 
front of defendant’s truck collided with the right side of the ! 
front of plaintiff’s car, the cars were locked, and defendant’s 
truck was up over the bumper of plaintiff’s car (R. 7-10). 

On cross-examination: The bumper of defendant’s truck 
was over the bumper of plaintiff’s car. He was on the 
righthand side of the front seat of plaintiff’s car. He was \ 
not conversing with plaintiff—was observing the traffic ; 
her car was going north on Connecticut Avenue, and 
stopped before it had crossed the car tracks. He then 

I 

I 

i 

| 

i 

i 
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noticed the traffic coming south on Columbia Road; it came 
to a stop before she started across the car tracks, she had 
just about cleared the car tracks when the Try-Mo truck 
came on and was then about a car length—30 feet from 
plaintiff’s car then traveling about midway between the 
east curb and the center of Connecticut Avenue. There 
were no other cars then going north on the Avenue. There 
was no car to the right going north. There were cars ahead 
going north in the block with California Street. There was 
a car at one end of the block and plaintiff’s car was at the 
other end. There was another car ahead at California 
Street which he first observed about the time of the colli¬ 
sion ; he knew it was coming along Connecticut Avenue be¬ 
cause there were cars ahead but when plaintiff’s car reached 
the car tracks they had gone; and when she started up her 
car it was struck by the defendant’s truck (R. 12-18). 

On redirect examination: The streetcar and the automo¬ 
bile which had stopped remained at a standstill for a while 
after the accident. lie did not pass an automobile either 
on his right or his left that had been traveling northward 
on Connecticut Avenue and was standing still near the point 
of collision; and he did not see any such automobile (R. 19). 

That the defendant, by its agent the driver of its truck, 
was aware, or by the exercise of reasonable care, should 
have been aware, of plaintiff’s danger and obliviousness; 
and that the defendant, by its agent the driver of its truck, 
was able to stop the truck and avoid the collision thereof 
with plaintiff’s automobile after he became aware, or should 
have become aware, of this danger and obliviousness and 
failed to do so, is shown from the aforesaid testimony of 
the plaintiff and John V. Baulsir and by the testimony of 
the defendant’s witnesses Hugh Gordon Hardesty, the de¬ 
fendant’s agent the driver of its truck, and John Master- 
polis, the truck driver’s helper, concerning the collision, as 
follows: 
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Hugh Gordon Hardesty on direct examination testified: 
He was driving defendant’s truck when the accident oc¬ 
curred about 8:30 or 9 P. M., June 30, 1936. He was driv¬ 
ing south down Columbia Road; there was a “Slow” sign 
there; an automobile was coming north on Connecticut Ave¬ 
nue; both slowed down, the truck practically came to a stop 
—was uncertain whether it actually stopped—but the said 
automobile stopped. lie put the truck in second gear and 
started off. When his truck was passing in front of the 
automobile which had stopped he, for the first time, saw 
another car (plaintiff’s) coming north up Connecticut Ave¬ 
nue on the lefthand side of the said stopped automobile. 
There were three cars directly involved in the accident. He 
slammed on his brakes and stopped the truck suddenly; 
the other car (plaintiff’s) stopped and then came right 
straight into the truck, damaging the left side of the front 
of the truck. A boy who was riding with him in the truck 
was hurt, and he helped the boy into a taxicab and sent him 
to a hospital. Then he walked over to the other car and 
talked with plaintiff, who was driving her car, and she told 
him no one was hurt there; and she seemed very much ex¬ 
cited. The onlv thing he learned from her was that she was 
more or less frightened by the accident. (R. 45-48) 

There was no streetcar and no automobile standing on 
Columbia Road at the intersection, and no automobile ahead 
of him on Columbia Road going in the same direction when 
he entered Connecticut Avenue. The intersection was clear. 
There were not any cars going either way. The only car 
there at that time was the one which had stopped to let him 
go by (R. 48-49). 

On cross-examination he testified: That innnediatelv after 

* 

the accident he assisted his passenger or friend from the 
truck into a taxicab, and then went over to plaintiff’s car 
to see if anybody was hurt, and conversed with her. He 
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saw no one except Miss Hard, the plaintiff, in the automo¬ 
bile at that time, and had no conversation with any one 
standing beside her car (R. 49). 

There were no automobiles or streetcars either to his 
right or to his left as he came into Connecticut Avenue from 
Columbia Road. He saw the “Slow” sign facing him at 
the intersection and that is why he slowed down and 
stopped. He stopped right close to the streetcar tracks. 
Coming down Columbia Road to Connecticut Avenue is 
down grade (R. 49-50). 

That no automobiles or streetcars passed. There was 
nothing to obstruct his view of the plaintiff’s car which 
was in the intersection and coming up Connecticut Avenue. 
The intersection was clear at the time and he moved slowly. 
"When he had passed the automobile that was standing there 
he saw the plaintiff’s car. It was flown• hill; he was in an 
elevated position . He did not look two blocks away or any¬ 
thing like that, but lie looked and saw the intersection teas 
clear and moved slowly. He did not see plaintiff’s car until 
just before the moment of impact (R. 50-51). 

He was in defendant’s employ as foreman of machinery 
in the bottling department, and not as truck driver at the 
time of the accident. It was late in the evening, and defend¬ 
ant had a special order to be delivered; the truck drivers 
had gone home and he and Mr. Masterpolis, foreman of 
defendant’s warehouse, made the delivery with defendant’s 
aforesaid truck. He was not at that time very familiar with 
the streets of Washington. Had then lived here about a 
year. Had experience in driving trucks here during all of 
that time (R. 51-52). 

That lie had testified at the former trial of this case. He 
does not remember whether or not he then testified “I have 
not been driving trucks in the District of Columbia,” but he 
might have so testified. Did not have much experience 
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driving trucks here except now and then, and did not own 
an automobile. (R. 52-53) 

On redirect examination lie testified: Before he came here 
he had driven trucks all over the country, hauling horses, 
lias driven vehicles since he was 12 years of age. Defend¬ 
ant’s truck was a small Chevrolet, just like an automobile 
with a little truck body on the back instead of a back seat 
(R. 53-54). 

John Masterpolis on direct examination testified: That 
on June 30, 1936, he was employed as a shipping clerk by 
the defendant and was a passenger in defendant’s little spe¬ 
cial delivery three-quarter ton truck, sitting on the right of 
the driver, when it was in a collision about 8 or 8:30 o’clock 
that night at Columbia Road and Connecticut Avenue (R. 
55). 

They were driving south on Columbia Road and were 
about to enter the intersection with Connecticut Avenue 
when an automobile going north on Connecticut Avenue 
approached them. Both cars were in the intersection at the 
time and both stopped. The driver of the other car motioned 
them to go ahead. As they started up he noticed another 
car (plaintiff’s) coming up Connecticut Avenue at a “fast 
clip.” The truck driver jammed on the brakes immedi¬ 
ately; he (witness) was pushed against the windshield; the 
other car (plaintiff’s) came and hit them on the lefthand 
side of the front fender, and that completely pushed him 
right through the windshield. He was removed to a hospi¬ 
tal immediately after the accident (R. 55-56). 

There was a “Slow” sign just before they entered the 
intersection. They came almost to a stop before proceed¬ 
ing on (R. 56). He did not sec any automobiles coming- 
down ahead of him on Columbia Road. Could not recall 
ever seeing a streetcar there (R. 56). The lefthand side 
of the windshield, wheel and door of the truck were dam- 
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aged. The impact did not move either car. The truck was 
stopped. He does not know what became of the car which 
had stopped for them to pass into the intersection (R. 57). 

On cross-examination he testified: He was employed by 
defendant as shipping clerk and special delivery man. The 
night of the accident he was helper with Mr. Hardesty mak¬ 
ing deliveries. The plaintiff’s car was going 25 to 27 miles 
an hour when the collision occurred. As defendant’s truck 
proceeding into Connecticut Avenue, he imagines they 
moved from a dead stop; moved a foot or two and stopped 
and was hit (R. 59-60). 

In coming into Connecticut Avenue he did not see any 
automobile or streetcar standing still at or near the inter¬ 
section (R. 60). The only vehicle he saw was the automo¬ 
bile which stopped and motioned the truck to proceed (R. 
61). Just as they started plaintiff’s car came along and 
collided with the truck (R. 61). There was nothing to ob¬ 
struct their view before they reached the intersection; that 
is, going np Connecticut Avenue you could look down (R. 
61). lie is familiar ivith the streets of the District of Co¬ 
lumbia (R. 61). He was perched on the edge of the seat; 
he did not know much—“was new to the city, and was try¬ 
ing to learn the city, to see and observe the best I could, 
whatever came across me.” (R. 63) 

In rebuttal N. J. Cinciotta testified on behalf of the 
plaintiff: He is a shorthand reporter, and took the testi- 
monv of the witness Hugh Gordon Hardcstv at the former 
trial of this case, on Thursday, January 25, 1940, when 
Hardestv testified he had not been driving trucks in the Dis- 
trict of Columbia (R. 65). 

On cross-examination the witness testified: That Hard¬ 
esty had also testified “Well, I drive my automobile, some¬ 
body else’s automobile, something like that, but what I 
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mean, I wasn’t in the streets every day. Lots of times a 
week would go by before I would.” (R. 65) 

There was no rebuttal offered on behalf of defendant. 

It was agreed between counsel that any additional ap¬ 
plicable traffic regulations, not heretofore pleaded, may be 
offered and read into the record the same as if they had 
been formally pleaded (R. 65). 

That the Trial Court erred in refusing to instruct the 
jury on the doctrine of the last clear chance and in denying 
plaintiff’s prayer No. 3 on that doctrine is shown by the 
following discussion: 

“The Court: I notice you have a last clear chance prayer 
here. Now, apparently on last clear chance where there 
are two automobiles, it was not the same thing as where 
there is a train striking an automobile or where an auto¬ 
mobile strikes a pedestrian. Where two come together, the 
last clear chance doctrine could be invoked by either side 
as far as that is concerned. There is no reason why because 
one party saw fit to sue another that he should have the 
right to invoke the last clear chance. 

“Mr. Baker: The plaintiff in this case was already in 
this intersection going north. 

“The Court: The Court does not think that the doctrine 
applies here. Just because you name it Connecticut Ave¬ 
nue, you might just as well name it Columbia Road. Both 
streets come together. The mere fact that you see fit to 
name one Connecticut Avenue and another Columbia Road 
does not change the physical situation at that point. This 
is the sort of accident that could have happened without 
actional negligence on either side. The Court, is however, 
not intimating that it did, but it could have happened that 
way very readily. 

“It seems that the last clear chance doctrine is only in¬ 
voked where the parties are occupying very different posi- 
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tions, not where they occupy practically the same position, 
or the same relative positions. 

“Is that your view? 

“Mr. Joseph McGarraghy: That is my view, yes, sir. 

“The Court: I will hear you, of course. I am not ruling; 
I am just making a suggestion. 

“Mr. Baker: Well, the plaintiff was moving north, and 
she had no reason, according to the plaintiff’s testimony, 
that this fellow coming along, coming into this section with¬ 
out stopping- 

“The Court: He said lie stopped still and she ran into 
him. 

“Mr. Baker: Yes. 

“The Court: If the doctrine of last clear chance applies 
in this case, it can be invoked bv the defendant also. 

“Mr. Baker: I see no reason why it could not. It might, 
but if he saw her or could have seen her in a position of 
danger- 

“The Court: And if she saw him or could have seen him 
in the same position. 

“Mr. Baker: There is no such law, that I know of, of last 
clear chance for the defendant, unless he has a cross suit 
and is asking for affirmative relief. 

“If she had deliberately put herself there, and yet the 
position was inescapable, the danger was inescapable, and 
this man saw her or could have seen her, under those cir¬ 
cumstances, he could have avoided the collision, then it was 
his duty to do so, and failure to do it would be an act of 
negligence on his part. 

“The Court: It is quite a case anyhow. The defendant 
said he was standing still, and the plaintiff was going three 
miles an hour and then they hit. It is a great case when you 
get down to it.’’ (R. 65-67) 
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Thereupon the plaintiff requested the Court to give the 
following among other instructions to the jury, but the 
Court refused to do so, to which action of the Court the 
plaintiff then and there noted an exception: 

Plaintiff’s Prayer No. 3. 

“You are instructed that should you find that the plain¬ 
tiff may have been guilty of negligence which contributed 
to the accident and the injuries by putting herself in a posi¬ 
tion of peril which was inescapable or to which she was 
oblivious, yet if thereafter the defendant saw or had he been 
in the exercise of reasonable care would have seen the posi¬ 
tion in which she was, and then had opportunity by the ex¬ 
ercise of reasonable care to save her from the consequence 
of her negligence and failed to use reasonable care to avoid 
the accident, and that was the proximate cause of the colli¬ 
sion, your verdict must be for the plaintiff.” (R. 67) 

The testimony on behalf of both the plaintiff and the de¬ 
fendant clearly shows that this case should have been sub¬ 
mitted to the jury upon the doctrine of the last clear chance. 
This is supported by the case of Gunning v. Cooley , 281 IJ. 
S. 90, in which the Court held: 

“The question of the defendant’s liability can be 
withdrawn from the jury and determined by the court 
as a question of law when, and only when, the facts 
are indisputable, being stipulated, found by the court 
or jury, or when the inference from the facts is so 
certain that all reasonable men, in the exercise of a 
fair and impartial judgment must agree upon it. But 
the fact of negligence is very seldom established by 
such direct and positive evidence that it can be taken 
from consideration of the jury and pronounced upon 
as a matter of law. On the contrary, it is almost always 
to be deduced as an inference of fact from several facts 
and circumstances disclosed by the testimony, after 
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the connection and relation to the matter in issue have 
been traced and their weight and force considered. 

‘ ‘ These rules apply likewise to the submission of the 
last clear chance doctrine to the jury, and this Court 
has emphasized its strict adherence thereto in various 
decisions.’ ’ 

To the same effect also: Restatement, Torts (1934), Sec¬ 
tions 479, 480; Washington Rg. and Electric Co. v. Bnscher, 
298 F. 675, 54 App. D. C. 353, 356; Chr. Jleurich Brewing 
Co. v. McGavin, 16 F. (2d) 334, 56, D. C. App. 3S9, 391. 

Conclusion. 

We submit that the judgment herein should be reversed 
for patent error in the Trial Court. 

Respectfully, 

Thomas M. Baker, 
Milton Conn, 

Attorneys for Appellant. 
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STATEMENT OF CASE. 

This is an appeal by the jfiaintiff below from a judgment 
of the District Court entered on a verdict of the jury for 
the defendant in a personal injury action growing out of 
a collision between two automobiles at the intersection of 
Connecticut Avenue and Columbia Road, N. W., in Wash¬ 
ington, D. C., on the evening of June 30, 1936. 

In this brief, the appellant will be designated as plaintiff 
and appellee as defendant to conform to the alignment of 
the parties in the trial court and the designation in appel¬ 
lant’s brief. 

The complaint alleged negligence. The defendant filed a 
plea denying the alleged negligence and a second plea set¬ 
ting up contributory negligence. The plaintiff contended 
that if there was contributory negligence on her part, the 
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defendant nevertheless had the last clear chance to avoid 
the accident. The only error assigned on this appeal is 
that the trial court erred in not instructing the jury upon 
the doctrine of last clear chance. All other instructions 
requested by the plaintiff were granted and no objection 
was made to any of the instructions given at the request 
of the defendant. 

The plaintiff testified and offered one other witness, John 
V. Baulsir, who was a passenger in her automobile. There 
was a wide discrepancy between their testimony and plain¬ 
tiff’s brief on appeal does not indicate which testimony she 
relies upon. 

Plaintiff testified that she was driving her car in a north¬ 
erly direction on Connecticut Avenue at its intersection 
with Columbia Road in the middle lane of three lanes of 
traffic which extended south from California Street to the 
street ear tracks on Columbia Road , plaintiff’s automobile 
just having crossed over the street car tracks when the 
traffic was stopped by the traffic light at Connecticut Ave¬ 
nue and California Street (R. 29); that traffic, including a 
street car, moving in a southwesterly direction on Colum¬ 
bia Road into Connecticut Avenue had come to a stop be¬ 
cause of the north bound Connecticut Avenue traffic; that 
said north bound traffic, including the plaintiff’s automo¬ 
bile, proceeded to move at a slow rate of speed with the 
change of traffic lights at California Street, when the de¬ 
fendant’s truck was driven into Connecticut Avenue from 
Columbia Road, passing the standing Columbia Road traf¬ 
fic, including the street car, ignoring a “slow” sign on 
Columbia Road near its intersection with Connecticut Ave¬ 
nue and collided with the front of plaintiff’s automobile. 
When she started her automobile, there was traffic on both 
sides of her going the same way she was going. There was 
no car on her right at a standstill (R. 31). When she 
stopped her car there was a car on her right, a car on her 
left, and cars ahead of her in her lane (R. 33). The car 
immediately ahead of her at the time she came to a stop 
was “quite near” and she does not believe there was room 
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for a ear to come in front of her (R. 34); she stopped, be¬ 
cause of a red light and traffic north bound between her 
and the red light (R. 35). 

Mr. Baulsir testified that plaintiff’s automobile was pro- ; 
ceeding north on Connecticut Avenue over the street car ! 
track; that plaintiff’s automobile had stopped before cross- ! 
ing the car track and had proceeded to cross when the j 
operator of the street car ‘‘gave us practically a signal that i 
we should go ahead” (R. 8). The defendant’s truck passed ! 
the vehicles on Columbia Road, including the street car, 
which had stopjjed, and ran into the front of the plaintiff’s 
automobile “liead-on” (R. 8). After the cars came to rest, ! 
the right front fender of the plaintiff’s car was hitting the j 
center of the front of defendant’s car (R. 12). He first ; 
saw defendant’s car when plaintiff’s car had cleared the j 
car tracks and defendant’s car was then about thirty (30) j 
feet to the right (R. 13), the plaintiff’s car being about j 
midway between the center line on Connecticut Avenue and j 
the extension of the east curb line (R. 15). There were no j 
other cars going north on Connecticut Avenue and none to \ 
the right and the nearest car ahead teas over a block away \ 
(R. 15). Plaintiff’s car was practically alone without cars j 
either in front or in back except for some distance and was ! 
proceeding at a speed of three or four miles an hour when i 
hit by defendant’s car which was traveling at a rate of at ! 
least 15 miles per hour (R. 17). After the impact, neither j 
car moved (R. 18). There were no lanes of traffic and no 
cars on right or left of plaintiff’s car (R. 20). 

There were two witnesses to the accident for the defen- j 
dant, namely, Hugh Gordon Hardesty, who was driving j 
defendant’s truck, and John Masterpolis, who was acting j 
as a helper. 

Mr. Hardesty testified that he was driving on Columbia j 
Road and he slowed down at the slow sign and a car going ; 
north on Connecticut Avenue also slowed down and stopped, j 
whereupon he put his car in second gear and started in 
front of the car which had stopped for him to do so (R. 45). j 
The plaintiff drove her car on the left side of the car that j 
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was stopped and waiting for him to pass and as soon as he 
saw the plaintiff’s ear, he slammed on the brakes of his 
car and had come to a stop when the plaintiff's car hit him 
on the left side; he saw the plaintiff’s car just as soon as 
lie got by the ear which was stopped for him to pass in 
front of it where he could get vision. Only the left side 
of his car was damaged (R. 47). The left door of the car 
which is about four or four and one-half feet from the front 
of the ear was jammed so that it could not be opened (R. 
48). There was no traffic on Columbia Road going in the 
same direction he was going; there was no street car and 
the intersection was clear other than the car which had 
stopped to let him go by (R. 48). There was nothing to 
obstruct his view, although the ear which had stopped might 
have obstructed his view of the plaintiff's ear which was 
proceeding on its left and it was when he got past the ear 
which had stopped that he saw plaintiff’s car (R. 50-51). 

John Masterpolis testified that he was a passenger in the 
automobile of the defendant sitting on the right of the 
driver in the front seat. It was a little special delivery 
truck. They were about to enter Connecticut Avenue when 
they were approached by an oncoming car from Connecti¬ 
cut Avenue; both of the ears came to a stop and as one had 
to make a move to get out of the other's way, the driver of 
the ear on Connecticut Avenue motioned the defendant to 
go along and as they started to go, the witness noticed an¬ 
other car coming up Connecticut Avenue at a fast clip and 
the driver of defendant’s truck jammed on the brakes im¬ 
mediately and the witness was pushed up against the wind¬ 
shield (R. 55). The plaintiff’s car hit the defendant’s ear 
on the left side of the front fender. He does not recall 
seeing any other ears on Columbia Road ahead of him or 
on the side of him or any street car on the street car track. 
The defendant’s ear was at a stop when the collision ac¬ 
tually took place. If the plaintiff had swerved her car a 
little bit, she could have gone by without even touching the 
defendant’s car; defendant’s car was being driven about 
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the center between the street car tracks and the curb of! 
Columbia Road. 

Testimony regarding damage to the two automobiles was j 
that the plaintiff’s automobile was damaged entirely on its j 
front, both the left and right fenders were so badly dam- i 
aged that they had to be replaced (R. 23), and the defen-1 
dant’s truck was damaged entirely on its left front side j 
(R. 54). 

SUMMARY OF ARGUMENT. 

The doctrine of last clear chance has no application to 
this case under anv construction of the evidence. 

mi 

There was no evidence to show that after plaintiff was j 
placed in a position of danger resulting from her negli-j 
gence, the defendant’s driver had a later opportunity than! 
the plaintiff to avert the accident. 

The plaintiff’s negligence was a proximate cause of the 
accident. 

I 

ARGUMENT. 

i 

The plaintiff was not entitled to an instruction on the | 
doctrine of last clear chance in the absence of evidence and; 
plaintiff’s brief wholly fails to point out any evidence uponj 
which the issue should have been submitted to the jury. | 
On page 15 of plaintiff’s brief, the general statement is i 
made that ‘‘the testimony on behalf of both the plaintiff! 
and the defendant clearly shows that this is a case which! 
should have been submitted to the jury upon the doctrine! 
of the last clear chance.” An analysis of the testimony j 
does not support this conclusion. 

It is not necessary to consider whether plaintiff’s prayer; 
No. 3 is an accurate statement of the doctrine, nor to dis-j 
cuss in detail the many decisions of this court in which the! 
doctrine and its refinements have been considered. The! 
sole question is whether this is a last clear chance case. 

The doctrine of last clear chance is applicable only in I 
cases where there is evidence of negligence on the part of; 
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the plaintiff putting the plaintiff in a position of peril from 
which she could not escape or to which she was oblivious, 
and thereafter, the defendant saw or by the exercise of 
reasonable care should have seen the position in which the 
plaintiff was and the defendant then had a clear chance by 
the exercise of reasonable care to save her from the con¬ 
sequence of her negligence and failed to do so. Scorers v. 
Lisner, (1913) 41 App. D. C. 183: .Jackson v. Capital Transit 
Company, (1938) 69 App. D. C. 147, 99 F. (2d) 380; Stew¬ 
art v. Capital Transit Com pony, (1939) 70 App. D. C. 346, 
108 F. (2d) 1, (certiorari denied 60 S. Ct. 315, 84 L. Ed. 
1006). 

In the case of Kansas City Southern Railway Company 
v. Ellzey, (1927) 275 U. S. 236, 48 S. Ct. SO, 72 L. Ed. 259, 
261, the Supreme Court, referring to last clear chance, 
said: 

“That doctrine * * * amounts to no more than this, 
that a negligent defendant will be held liable to a neg¬ 
ligent plaintiff if the defendant, aware of the plain¬ 
tiff’s peril or unaware of it only through carelessness, 
had in fact a later opportunity than the plaintiff to 
avert an accident.” 

Under the testimony in this ease, the accident was prox- 
imately caused either by the sole negligence of the plain¬ 
tiff, or by the sole negligence of the defendant, or by the 
concurring negligence of both plaintiff and defendant. In 
no aspect of the case under the testimony of any witness 
did a situation arise at any time where, after the plaintiff 
had by her negligence put herself in a position of danger, 
the defendant saw or by the exercise of reasonable care 
should have seen the plaintiff in her dangerous position 
and the'u had an opportunity by the exercise of reasonable 
care to avoid the collision and nevertheless failed to do so. 

Under the plaintiff’s evidence, whether her testimony or 
that of Mr. Baulsir is accepted, there was no negligence on 
her part and the injury was due solely to the negligence of 
the defendant’s driver. 
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On the other hand, if the defendant’s evidence is ac- j 
eepted, the doctrine does not apply, since the position of j 
peril into which the plaintiff placed herself by her acts of i 
negligence did not arise until she (1) failed to keep a j 
proper lookout, (2) failed to yield the right of way to the j 

defendant who was on the right and had entered the inter- ! 

1 ! 
section, and (3) undertook to pass another vehicle going in | 

the same direction at a street intersection which was not j 

controlled by traffic signals or by a police officer. At that 

time, and for the first time, plaintiff’s negligence placed j 

her in a position of peril, and as soon as defendant’s agent j 

saw the situation, he made everv effort to avoid the col- j 

lision and had come to a stop so that the collision would j 

have been avoided had the plaintiff either stopped her au- j 

tomobilc or swerved in front of the defendant’s automobile, j 

The three acts of negligence on the part of the plaintiff j 
as recited above were incorporated in defendant’s prayers i 
Xos. 3, 4 and 5 (R. 69-70) which were granted without ob¬ 
jection by the plaintiff. Clearly there was evidence war-1 
ranting the instructions and a finding by the jury that the | 
plaintiff was guilty of the acts of negligence claimed as aj 
proximate cause of the accident. 

If defendant’s driver saw or could and should have! 

1 

seen plaintiff before she started to drive on the left of and, 1 
past the automobile going in the same direction and which j 
had stopped for the defendant to drive in front of it, at that | 
time the driver would have had a right to assume that I 
plaintiff would not commit the acts of negligence which! 
subsequently occurred. It was not until she started to pass! 
the stopped automobile that plaintiff’s negligence put her | 
in a position of peril and they the defendant’s driver ex-j 
erted every effort to avoid the collision. 

The evidence on the two sides cannot be reconciled. The! 
jury was required to accept one of the two versions of the| 
plaintiff and return a verdict for the plaintiff or accept! 
the version of and return a verdict for the defendant. 
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The plaintiff’s negligence as established by the defen¬ 
dant’s evidence continued up to the time of the collision 
and there was no period of time between the negligent acts 
of plaintiff and the collision when the defendant’s driver 
could have taken any action which would have avoided the 
collision. 


CONCLUSION. 

There being no evidence to support the doctrine of last 
clear chance, the ruling of the trial court denying plain¬ 
tiff’s prayer on that doctrine was obviously correct and 
-the judgment should be affirmed. 

s 

• II 

^Respectfully submitted, 

Joseph C. McGarraghy, 
Tower Building, 
Washington, D. C., 
Attorney for Appellee. 

Wilkes, McGarraghy & Artis, 

Tower Building, 

Washington, D. C., 

Of Counsel. 



